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The Insolvency and Bankruptcy Code, 2016 (IBC), provided a time bound and structured framework for resolution of 
insolvencies with a clear and transformative mandate: upon approval of a resolution plan under Section 31, all claims, 
whether made or not, stand extinguished, providing the successful resolution applicant a “clean slate” to revive the 
business of the corporate debtor without being shackled by past liabilities. 

The doctrine of “clean slate,” which seeks to ensure that a successful resolution applicant is not burdened by the 
historical liabilities of the corporate debtor, was upheld by the Hon’ble Supreme Court in Committee of Creditors of 
Essar Steel India Ltd. v. Satish Kumar Gupta & Ors. [(2020) 8 SCC 531], where the Court famously likened past 
liabilities to a multi-headed hydra that must be conclusively extinguished to ensure effective resolution. It was laid 
down in the judgement that “A successful resolution applicant cannot suddenly be faced with “undecided” claims 
after the resolution plan 112 submitted by him has been accepted as this would amount to a hydra head popping up 
which would throw into uncertainty amounts payable by a prospective resolution applicant who successfully take over 
the business of the corporate debtor. All claims must be submitted to and decided by the resolution professional so 
that a prospective resolution applicant knows exactly what has to be paid in order that it may then take over and run 
the business of the corporate debtor. This the successful resolution applicant does on a fresh slate, as has been pointed 
out by us hereinabove”. 

This principle was firmly cemented in Ghanashyam Mishra & Sons v. Edelweiss Asset Reconstruction Co. Ltd. [(2021) 
9 SCC 657], a three-judge bench decision, and later reaffirmed in Ruchi Soya Industries Ltd. v. Union of India, [Civil 
Appeal No 447448 OF 2013- Decided on 17th February 2022] which held that creditors who choose not to participate 
in the CIRP forfeit their rights to assert claims post-resolution. These rulings together form the bedrock of legal 
certainty for resolution applicants under the IBC. 

Yet, this hydra seems to re-emerge time and again. 

In March 2025 alone, the Supreme Court had to reiterate the sanctity of this principle twice: first in Vaibhav Goel & 
Anr. v. Deputy Commissioner of Income Tax [2025 SCC OnLine SC 592, decided on 20 March 2025], and again in JSW 
Steel Ltd. v. Pratishtha Thakur Haritwal & Ors. [2025 SCC OnLine SC 672, decided on 27 March 2025]. On both 
occasions, the Court emphasized that once a resolution plan is approved under Section 31 of the IBC, all claims that 
are not part of the plan, regardless of whether they are known or unknown, stand extinguished, and no creditor can 
revive them subsequently. 

The Exception Created by the Madras High Court 

Recently, in M/s Empee Distilleries Ltd. v. TANGEDCO1, the Madras High Court departed from this settled position. 
Despite TANGEDCO failing to file its claim during CIRP and the resolution plan having been approved by NCLT and 
upheld by NCLAT, the High Court upheld TANGEDCO’s right to deny electricity reconnection on the basis of old dues, 
including those that were sub judice since 2013 and not disclosed during the CIRP. 

The Court reasoned that: 

▪ There was concealment of known liabilities by the promoters and IRP/RP, especially when the claim was under 
active litigation. 

▪ The duty under Sections 13, 15, and 18 of IBC, as well as Regulation 4, was violated by the IRP in not placing such 
information before the CoC. 

▪ Therefore, the statutory liability of TANGEDCO was not extinguished, and the successful resolution applicant 
could not demand reconnection as a matter of right. 

 
1 As per the records from Supreme Court Website a Special Leave to Appeal (C) No(s). 13889/2025 has been filed in this case and the matter is now 
for consideration by the Hon’ble Supreme Court. 
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The Judgement in this matter dealing with WA (MD) No 1426 of 2022 and CMP (MD) No 11524 of 2022, was delivered 
by the Madurai Bench of the Madras High Court on 2 April 2025. The Single Judge observed that:  

“Looking from the eyes of TANGEDCO, the slate carried by the appellant is not clean. Debts will get Extinguished only 
if a known debt is disclosed to the committee of creditor. IRP/ RP cannot exclude information about a debt which is 
fairly available on the records and books of accounts.  

32. It should be bear in mind that the IRP is responsible for carrying out the objectives of the Code without any lapse 
or compromise. Under Section 18(a) of the IBC, the IRP is required to collect all information relating to the assets, 
finances, and operations of the Corporate Debtor CD to determine its financial position, including information relating 
to:  business operations for the previous two years; financial and operational payments for the previous two years;  
assets and liabilities as on the date of initiation; and  other matters as may be specified.” 

Background & Facts: 

M/s. Empee Distilleries Ltd. underwent CIRP under the IBC at the instance of Union Bank of India. A resolution plan 
submitted by M/s. SNJ Distilleries Pvt. Ltd. was approved by the CoC and NCLT on 20.01.2020, and upheld by NCLAT. 
As per the resolution plan, dues of various stakeholders were settled following the IBC waterfall mechanism. 
However, TANGEDCO did not submit its claim during the CIRP. 

TANGEDCO demanded INR 1.23 crore, including charges for electricity consumption between 2013–2018 and revised 
startup power tariff dues (which were under litigation since 2013). It refused to reconnect electricity supply to the 
unit unless the arrears were paid or undertaking given by the RA to settle them based on the outcome of the earlier 
litigation. The RA challenged the demand before the High Court, relying on Section 31(1) and Section 238 of the IBC 
and Supreme Court judgments in Ghanashyam Mishra and Ruchi Soya, arguing that all claims not part of the 
resolution plan stand extinguished. 

The High Court dismissed the appeal filed by the RA and upheld the demand of TANGEDCO. The Court carved out a 
specific exception to the “clean slate” principle, stating that the promoters and the IRP were aware of the pending 
litigation and dues but failed to disclose the same during CIRP. There was a lapse in compliance with Sections 13, 15, 
and 18 of IBC and IBBI Regulations. The Resolution Plan did not deal with the statutory dues of TANGEDCO which 
were under judicial scrutiny since 2013. The Court held that undisclosed statutory dues, especially when under 
litigation, cannot be extinguished under Section 31(1) of the IBC. Therefore, TANGEDCO was justified in refusing 
reconnection, and the RA could not claim electricity connection as a matter of right without clearing the dues (subject 
to outcome of the pending litigation). 

The Court held that Ghanashyam Mishra still governs the general law, but non-disclosure of known debts disentitles 
the RA from "clean slate" protection. Reiterated that Section 32A IBC protections apply only in absence of fraud, 
concealment, or knowledge. 

Judgment Raises Concerns about cleanliness of the “Clean Slate” 

By allowing undisclosed or unknown liabilities to surface post-resolution, especially when the RA had no involvement 
in concealment, the judgment undermines commercial certainty and creates serious disincentives for investors 
participating in CIRP. The issue of belated claims has been settled by the Supreme Court on number of occasions.  

Further, a resolution applicant cannot be expected to bear the consequences of past mismanagement or regulatory 
inaction, especially when no fraud, collusion, or knowledge is attributed to the RA. The very purpose of IBC, to unlock 
economic value and avoid post-resolution litigation, stands frustrated. If liabilities can resurface years later, even due 
to procedural lapses of IRPs or non-cooperation of promoters, the finality of resolution suffers a fatal blow. 

IBC itself carves out protection for bona fide purchasers in individual insolvency cases. The same logic must apply 
with greater force to resolution applicants who invest substantial capital in reviving distressed companies under a 
statutory framework. No party should be punished for lapses they had no control over, unless there is evidence of 
fraud or collusion. 

Let the Slate Stay Clean: It is submitted that the Empee judgment sets a worrying precedent by holding that a “clean 
slate” is contingent not only on creditor participation but also on perfect procedural compliance by IRPs and 
promoters. Since, the matter is now before the Hon’ble Supreme Court, we hope that the issue would now get 
addressed in the context and spirit of IBC. 
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Resolution Applicant’s Duty of Diligence: Learning from the Judgement 

Empee Distilleries case also illustrates that this principle is not invincible. The judgment implicitly shifts some risk 
onto the Resolution Applicant (RA). Even if the RA is a third-party bona fide purchaser, courts may refuse to extinguish 
claims that: 

▪ Were under litigation, and 

▪ Were reasonably known or knowable, but 

▪ Were not disclosed in the Information Memorandum (IM) or during the CIRP process. 

Thus, an RA cannot blindly rely on the IM or assurances by the IRP/RP. A failure to conduct independent due diligence 
and seek detailed clarification may lead to post-resolution surprises, including denial of essential services (like 
electricity), statutory demands, or revival of litigation. 

Questionnaire for Prospective Resolution Applicants 

A. Financial Claims and Liabilities: A prospective RA (PRA) should carry out due diligence of:   

▪ Admitted Claims: Based on list of all claims admitted under Section 18, including names of claimants, amounts 
admitted, and category (secured, unsecured, operational, statutory). 

- Rejected/Withdrawn/Contingent Claims: Were any claims filed but rejected or withdrawn? Provide 
reasons. Are there any known contingent liabilities not admitted as claims? 

- Non-Filers with Known Relationships: Are there any lenders, government bodies, or trade creditors who 
appear in the books but did not file a claim? 

- Any claim classified as contingent: must of specifically dealt with in the resolution plan. 

B. Statutory and Government Dues: If not disclosed, Prospective Resolution Applicant (PRA) need to seek 
information from IRP/RP about:  

▪ Status of Government Dues: Details of any outstanding dues owed to Central/State Government departments 
(GST, VAT, Excise, Income Tax, Customs, ESIC, PF, etc.) and whether they filed claims. 

▪ Electricity and Utility Charges: Are there any pending or disputed dues with Electricity Boards, Water Boards, 
or other statutory utility providers? Is there any pending litigation or disconnection related to utilities? 

▪ Municipal and Local Dues: Are there unpaid municipal taxes, property taxes, local levies, or cess? 

C. Litigation and Judicial Proceedings: PRA should also seek information about followings: 

▪ Litigation Matrix: Seek a list of all ongoing, pending, and past litigation involving the Corporate Debtor, including 
Civil, criminal, tax, labour, consumer, environmental, regulatory, or arbitration matters, Forum, cause of action, 
and present status 

▪ Pending Appeals or Reassessment Proceedings: Are there any reassessment proceedings under tax laws or 
appeal processes that may crystallize into liability? 

▪ Undisclosed Matters under Promoters' Knowledge: Are there matters not recorded in the company’s books 
but known to the promoters/key managerial persons? 

D. Employee and Labour Liabilities: PRA should also seek information about 

▪ Employee Claims: Status of employee and workmen dues, including PF, gratuity, salary arrears, retrenchment 
compensation. 

▪ Labour Disputes: Are there any pending labour court or industrial tribunal proceedings? 

E. Assets and Encumbrances need to be checked and verified: 

▪ Encumbered/Disputed Assets: List of encumbered or disputed assets, including any under injunction, 
attachment, or moratorium. 

▪ Environmental or Land Use Liabilities: Any past or pending environmental notices or penalties? Whether any 
land or assets are subject to government acquisition or encroachment claims? 
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F. IM Disclosures and Gaps 

▪ Information Memorandum Gaps: Are there areas where the IM is silent but known information exists (e.g., 
books reflect liability but no claim filed)? 

▪ Source of Information: Was any effort made to verify records with Information Utilities (IUs), statutory portals, 
or public records (e.g., MCA, Municipal Body, Local Body, Electricity Authority, GSTN)? 

G. Promoter & Related Party Transactions 

▪ Avoidance Transactions: Are there any transactions being investigated or reported under Sections 43–51 
(preferential, undervalued, fraudulent)? 

▪ Related Party Liabilities: Are there any related party creditors or financial assistance that may later give rise to 
disputes? 

H. Representations by the RP/IRP 

▪ Certifications: Can the RP provide a confirmation that, All known liabilities (including disputed and contingent) 
have been disclosed? No known government dues or statutory claims have been withheld from the IM? 

Prevention is Better Than Litigation 

While Section 31(1) and Section 32A of IBC provide protection to the Resolution Applicant, Empee Distilleries shows 
that the courts will scrutinize whether the claim was wilfully concealed or negligently omitted. Hence, a proactive 
and detailed diligence process is the best safeguard. 

Case-Specific Diligence Is Essential 

Every Corporate Debtor (CD) is different, in scale, nature of operations, location, regulatory environment, and 
financial history. Accordingly, the scope of due diligence must go beyond the standard disclosures provided in the 
Information Memorandum (IM) or shared by the IRP/RP. 

A prospective resolution applicant (PRA) and its advisory team must: 

▪ Review the IM critically to identify gaps, omissions, or ambiguities, especially with respect to government dues, 
litigation, operational liabilities, and employee-related issues. 

▪ Conduct independent due diligence into financials, compliance records, and public litigation databases (e.g., 
GST, PF, EPFO, Income Tax Portal, ROC, Electricity, Labour Department). 

▪ Assess the actual operational status of the Corporate Debtor — whether plants are functional, whether 
employees are retained, whether vendors continue to supply, and whether any licenses or registrations have 
lapsed or are under threat. 

The PRA must consider the lifecycle of the CD’s operations and identify related liabilities or exposures, including:  

▪ Electricity Board Dues and Disconnections – Whether supply has been disconnected; any pending notices or 
litigation; whether service reconnection is conditional on payment of old dues. 

▪ Tax Liabilities – Whether there are any GST, VAT, income tax, or excise dues; pending reassessments; audits; 
show-cause notices. 

▪ Labour and Employee Claims – Wages, gratuity, retrenchment, provident fund dues, or any pending industrial 
disputes. Claim for past wages, dispute due to strike or lockout etc 

▪ Local Body and Municipal Dues – Unpaid property taxes, water and sewerage charges, trade license issues. 
Violation and notices under Pollution Control 

▪ Insurance Status – Whether business continuity, plant & machinery, and other policies are live, expired, or 
subject to unpaid premiums or disputes. 

▪ Vendor and Operational Liabilities – Whether long-standing vendors have unresolved issues, past litigation, or 
unfiled claims that may resurface post-resolution. 

▪ Pending Litigations – Civil, criminal, tax, or regulatory litigation which is either not disclosed in the IM or ongoing 
with unclear financial exposure. 
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▪ Contingent or Off-Balance Sheet Liabilities – Guarantees, letters of credit, performance bonds, and arbitration 
claims. 

▪ Avoidance Transactions & Related Party Dealings – Exposure to Section 43–51 risks if not disclosed or acted 
upon by the RP. 

List is only indicative, and each case is to be viewed in the light of its background and status of operations. 

What Should PRAs Do Practically? 

▪ Treat the IM as Indicative, Not Exhaustive: Use it as a starting point, not the final word. Match it with 
independent data and information obtained from government portals, site visits, and third-party verifications. 

▪ Raise Detailed Queries Early 
A structured questionnaire should be submitted to the IRP/RP covering all areas of potential exposure, 
including those mentioned above, with written representations sought where possible. 

▪ Seek Access to Books and Records 
Section 29 of IBC allows RAs access to relevant records. Insist on full access and review of: 

- Litigation tracker 

- Statutory registers 

- Insurance policies 

- Lease deeds, license status 

- Auditor reports and management letters 

▪ Involve Domain Experts 
In complex sectors (e.g., energy, infrastructure, mining), involve sectoral, legal, and technical experts to 
understand liabilities peculiar to that domain. 

▪ Negotiate Suitable Representations and Indemnities 
As part of the Resolution Plan, seek representations from the IRP/RP that: 

- All known liabilities have been disclosed, 

- No known or pending litigation has been withheld, 

- The CD is compliant with statutory requirements and regulations to the best of their knowledge. 

The Empee Distilleries case is a stark reminder that finality of resolution under IBC is contingent not only on legal 
compliance but also on factual completeness. Courts may intervene to preserve the rights of statutory authorities 
where omissions are proven. For the PRA, this means one thing,  you are only as protected as your diligence is deep. 

Careful scrutiny, structured queries, and professional risk assessment, not mere reliance on the IM, are the tools of 
a successful and risk-mitigated acquisition under IBC. 

 

 

This write-up is intended for informational and academic purposes only and does not constitute legal advice or a 
legal opinion. The views expressed are personal and based on the interpretation of judicial pronouncements as 
available at the time of writing. 

It is important to note that a Special Leave Petition (SLP) challenging the decision of the Madras High Court in M/s 
Empee Distilleries Ltd. v. The Superintending Engineer, TANGEDCO & Ors. is currently pending before the Hon’ble 
Supreme Court of India. Accordingly, the legal position discussed herein is subject to further clarification or 
modification by the apex court, and readers are advised to track the final outcome of the appeal. 

We trust you will find this an interesting read. For any queries or comments on this update, please feel free to contact 
us at   insights@elp-in.com or write to our authors: 

Mukesh Chand, Senior Counsel – Email – mukeshchand@elp-in.com  

      

Disclaimer: The information contained in this document is intended for informational purposes only and does not constitute legal opinion or advice.  
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