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One of the foundational challenges in ensuring a smooth and timely resolution of insolvency cases under the IBC 

arises not from the law itself, but from how it is interpreted and applied, particularly by adjudicating authorities. The 

Supreme Court, in the recent judgment in Piramal Capital and Housing Finance Ltd. vs. 63 Moons Technologies Ltd. 

& Or1s. (DHFL case), has once again had to step in to set the record straight on the limited role of judicial authorities 

and the primacy of commercial decisions of the Committee of Creditors (CoC). This is not the first time such judicial 

reaffirmation was required. In fact, in the Jet Airways liquidation order, the Supreme Court had to use strong language 

to censure the growing trend of NCLTs and NCLATs ignoring binding precedents laid down by the Apex Court. 

It is worth noting that the seeds of confusion and judicial overreach in insolvency jurisprudence were sown very early 

on, particularly in the decision of the NCLT, Hyderabad in K. Sashidhar, MD of Kamineni Steel & Power India Pvt. Ltd. 

vs. Kamineni Steel & Power India Ltd2. (Order dated 27 November 2017). In this case, despite the statutory 

requirement at that time that a resolution plan must be approved by not less than 75% of the voting share of the CoC 

under Section 30(4) of the IBC, the NCLT went on to approve a plan that had secured only 66.67% of the votes. The 

Tribunal justified its order by invoking wider socio-economic considerations, such as employment, regional 

development, and the general public interest, and effectively substituted the commercial decision of the CoC with its 

own judicial discretion. It even went so far as to cast aspersions on the conduct of dissenting banks and suggested 

RBI scrutiny of their functioning, completely overlooking the statutorily conferred rights of dissenting financial 

creditors. The Tribunal's view that it could “balance” interests and “sacrifice some amount of loss for revival” ignored 

the basic architecture of the IBC, which places such decisions entirely in the commercial domain of the CoC. This early 

case exemplifies how failure to respect the legislative design, particularly the separation of commercial and judicial 

functions, can distort the insolvency framework and create lasting confusion, which the Supreme Court has had to 

repeatedly correct in later decisions like K. Sashidhar v. Indian Overseas Bank [(2019) 12 SCC 150] (K. Sashidhar case) 

where it was observed that:  “The legislature has not envisaged challenge to the commercial/business decisions of 

the financial creditors taken collective or for that matter their individual opinion, as the case may, on this count”, 

Essar Steel, and most recently in the DHFL case. These judgments make it abundantly clear that the role of the 

Adjudicating Authority is not to enter into commercial merits or assess feasibility and viability of a plan, those 

decisions lie solely with the CoC, whose “commercial wisdom” is beyond judicial review except on limited grounds 

specified in the Code. 

IBC Philosophy: Commercial over Judicial Wisdom 

The original philosophy behind IBC, as laid down in the report of the Bankruptcy Law Reforms Committee (BLRC), was 

very clear that the insolvency is primarily a matter of financial distress, not a legal one. It needs commercial 

resolution, not legal adjudication. The BLRC explicitly stated that insolvency resolution involves complex trade-offs, 

technical assessments, and time-sensitive decisions best handled by financial experts, not by courts. The role of the 

judiciary was, by design, meant to be narrow and limited only to ensuring that the process under the Code was 

followed and that there was no illegality, fraud, or gross unfairness. 

 
1 Civil Appeal Nos. 1632-1634 of 2022 with Civil Appeal Nos. 1707-1712, 2989-2991, 2402, 2413-2415, 2567, 2987-2988, 8123-
8125, 3694-3695, 6286 and 2396 of 2022 with Diary No. 6037 of 
2022- Decided on 01.04.2025 
2 CP(IB) No. 11/10/HD/2017 order dated 27.11.2027 (later on reversed by NCLAT and remitted the case to NCLT to initiate 
liquidation proceedings in terms of section 33 of IBC. SLP filed against this order was rejected by the Supreme Court) 
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As the Supreme Court reiterated in Essar Steel India Ltd. v. Satish Kumar Gupta [(2020) 8 SCC 531], the scope of 

judicial review is confined to the grounds mentioned in Section 31(1) of the IBC. In other words, once the CoC 

approves a plan by the required majority, its commercial wisdom cannot be second-guessed by the Adjudicating 

Authority or the Appellate Authority. 

The Piramal (DHFL) Case: Misplaced Judicial Interference 

In the DHFL case, the NCLAT had interfered with an approved resolution plan by questioning the treatment of 

proceeds arising out of pending avoidance applications under Section 66 of the IBC. This created significant 

uncertainty in other resolution processes across the country, as many CoCs were unsure whether value ascribed to 

such proceedings could be negotiated with prospective resolution applicants (PRAs) or if they had to be mandatorily 

passed to creditors. 

The Supreme Court in the DHFL case has categorically held that the CoC, exercising its commercial wisdom, had 

approved a resolution plan after considering all facts, including the uncertain nature of recoveries from Section 66 

applications. The Court upheld the treatment of recoveries under Sections 43 to 50 to be for creditors and allowed 

Section 66 recoveries to accrue to the successful resolution applicant (SRA) as per the CoC-approved plan. It 

emphasized: 

“In absence of any perversity... the CoC having taken a firm commercial decision with regard to the impugned clause 

of RP by voting overwhelmingly in favour of the RP, the NCLAT ought not to have interfered with the said clause ...” 

(Para 83, DHFL Judgment) 

This highlights a major problem of overreach of Tribunals despite clear Supreme Court precedent in Essar Steel and 

Ghanashyam Mishra & Sons v. Edelweiss Asset Reconstruction Co. Ltd. [(2021) 9 SCC 657], where the Court held that 

once a plan is approved by the CoC and then by the NCLT, it becomes binding on all stakeholders. 

Jet Airways Case: Judicial Discipline in Question 

The Jet Airways liquidation judgment3 is another telling example where the Supreme Court had to criticize the 

failure of tribunals to follow precedent. The Court remarked: 

“The commercial wisdom of the CoC has achieved paramount status, immune from any judicial intervention, to 

ensure the completion of the respective processes under the IBC, 2016 within the timelines prescribed therein." 

(Para 169)  

"Over a period of time, this Court has noticed the growing tendency amongst Members of the NCLT(s) and NCLAT 

to ignore the orders of this Court or act in its defiance." (Para 183)  

The Supreme Court expressed concern that such deviation from binding precedent undermines the confidence of 

stakeholders and disturbs the predictability essential for commercial decision-making. 

The BLRC Report: Role of Judiciary vs. CoC 

The BLRC (2015) underlined that the judiciary should not be involved in “business decisions.” It stated: “The law must 

prevent the use of the judiciary for delay, and ensure that the judiciary is not required to make business decisions.”…… 

“The role of the Adjudicating Authority is to ensure that the process is followed. It is not to sit in judgment over the 

commercial wisdom of lenders.” 

This fundamental principle has been overlooked on number of occasions whenever NCLT or NCLAT has tried to 

substitute the commercial wisdom of the CoC with its own legal opinion  thereby introducing uncertainty in the 

negotiation process and decision making by CoC. 

 

 

 
3 State Bank of India & Ors. v. The Consortium of Murari Jalan and Florian Fritsch & Anr, Civil Appeal 5023-5024 of 2024 
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Estoppel of Dissenting Financial Creditors 

Another important aspect clarified in the DHFL judgment is that once an Authorized Representative casts a vote 

based on majority instructions from financial creditors in a class (as per Section 25A(3A)), individual creditors within 

that class are estopped from challenging the outcome. As the Court observed: 

“Once the said process is carried out and the Authorized Representative is handed down a particular decision by the 

requisite majority... the individual Financial Creditor would thereafter be estopped from raising objection...” (Para 77, 

DHFL Judgment) 

Still the appeals from 63 Moons and others who were bound by their class vote, were also entertain and accepted 

thereby creating unnecessary delay and confusion. 

Summary of Facts and CIRP Journey of DHFL 

Background 

▪ Dewan Housing Finance Corporation Ltd. (DHFL), a major housing finance company and registered Financial 

Service Provider (FSP) under the NHB Act and RBI Act, encountered severe financial distress and allegations of 

large-scale financial irregularities. The Reserve Bank of India (RBI), in exercise of powers under Section 45-IE(1) 

of the RBI Act, superseded the Board of Directors of DHFL on 20 November 2019, appointing Mr. R. 

Subramaniakumar, former MD & CEO of Indian Overseas Bank, as Administrator. 

Admission into CIRP 

▪ On 29 November 2019, RBI filed a petition under Section 227 read with Section 239(2)(zk) of the IBC before the 

Mumbai Bench of NCLT, seeking initiation of CIRP against DHFL. The NCLT admitted the petition on 3 December 

2019, thereby commencing the CIRP of DHFL, with the Administrator continuing as the Resolution Professional. 

▪ The process was governed by the FSP Insolvency Rules, 2019, notified by the Central Government to deal with 

resolution of notified financial service providers like DHFL. The Committee of Creditors (CoC) was constituted, 

comprising 77 financial creditors with total claims amounting to over ₹87,000 crores. Public notice was issued to 

invite Expression of Interest (EOI) from Prospective Resolution Applicants (PRAs). 

Submission of Resolution Plans 

▪ Various PRAs submitted Resolution Plans including Piramal Capital and Housing Finance Ltd., Adani Group, and 

Oaktree Capital. As per the Request for Resolution Plan (RFRP) issued on 16 September 2020, PRAs were required 

to submit compliant resolution plans including treatment of avoidance transactions under Sections 43 to 51 and 

66 of the IBC. 

Approval of Piramal's Resolution Plan 

▪ The CoC conducted its 18th Meeting on 24–25 December 2020, where legally compliant RPs were presented, 

and voting was held between 30 December 2020 and 15 January 2021. Piramal’s Resolution Plan, offering a total 

consideration of ₹37,250 crores for all assets (Option I), was approved by 93.65% of CoC. 

▪ Within the class of NCD holders, 63 Moons Technologies and others voted in favour of the plan. 

▪ The distribution mechanism for FD holders and other creditors was also approved by 86.95% of the CoC. 

Treatment of Avoidance Applications 

▪ The Resolution Plan proposed that eecoveries under Sections 43 to 50 would be distributed to financial creditors 

and the recoveries under Section 66 (fraudulent trading) would accrue to the benefit of the SRA (Piramal), and 

litigation costs would be borne by the SRA. 

▪ Section 66 recoveries were ascribed a notional value of ₹1, reflecting uncertainty in actual recoveries. 
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Plan Approval by NCLT and Appeals 

▪ On 24 February 2021, the Administrator filed an application under Section 31 of IBC for approval of the 

Resolution Plan. 

▪ The NCLT approved the plan on 7 June 2021, and dismissed objections filed by 63 Moons and certain FD holders. 

▪ Several appeals were then filed before the NCLAT by 63 Moons and other NCD holders (challenging Section 66 

clause), FD holders (seeking full repayment), and by ex-promoters Kapil and Dheeraj Wadhawan (challenging 

exclusion from the process and value maximization). 

NCLAT’s Order and Supreme Court Appeal 

▪ The NCLAT, in a series of orders (27 January, 4 and 7 February 2022), partially allowed the appeals 

holding that recoveries under Section 66 could not be assigned to the SRA. Consequently, appeals were 

filed before the Supreme Court by Piramal Capital, Union Bank (CoC lead), and others. 

Supreme Court's Final Directions 

Restored the Resolution Plan as approved by the CoC and NCLT. Directed separate adjudication on the issue of 

Avoidance Applications under Sections 43 to 50 and Section 66 and distribute recoveries accordingly, i.e. Sections 

43–50 recoveries → to CoC and Section 66 recoveries → to Piramal Capital (SRA). 

Dismissed all appeals by 63 Moons, FD holders, and the Wadhawan brothers. 

Summary of observations of the Court on critical issues concerning resolution process under IBC 

Scope of Judicial Review under the IBC: A Summary of the Supreme Court's Observations 

In this landmark judgment, the Hon’ble Supreme Court elaborately discussed the limited scope of judicial review 

exercised by the National Company Law Tribunal (NCLT) under Section 31 of the Insolvency and Bankruptcy Code, 

2016 (IBC), and by the National Company Law Appellate Tribunal (NCLAT) under Section 61. The Court emphasized 

that the IBC is a time-bound framework for insolvency resolution with the primary object of maximizing asset value 

and balancing stakeholders' interests. In this context, judicial review is strictly circumscribed to ensure that the 

statutory timelines and objectives of the Code are not defeated by protracted litigation or interference in commercial 

decisions. 

Under Section 31, the NCLT is empowered to approve a Resolution Plan (RP) only if it satisfies the requirements of 

Section 30(2) and is approved by at least 66% of the Committee of Creditors (CoC). The Tribunal has no authority to 

question the commercial wisdom of the CoC. The Court clarified that if the resolution plan meets the statutory 

parameters, the Adjudicating Authority “shall” approve it and make it binding on all stakeholders. 

Further, Section 61(3) of the IBC sets out limited grounds for appeal to the NCLAT against an order approving a 

resolution plan. These include violation of law, material irregularity by the Resolution Professional, and failure to 

account for operational creditors or CIRP costs. There is no scope under Section 61(3) to question the CoC’s 

commercial decisions. 

The judgment refers extensively to previous rulings. In K. Sashidhar case, the Court held that the CoC’s decision on 

the feasibility and viability of a resolution plan is non-justiciable and beyond judicial review. The jurisdiction under 

Section 31(2) and Section 61(3) is narrow and limited only to testing compliance with statutory requirements, not 

the merits of the CoC's business judgment. 

Similarly, in Committee of Creditors of Essar Steel India Ltd. v. Satish Kumar Gupta [(2020) 8 SCC 531], a three-judge 

bench reiterated that courts cannot intervene in the CoC’s distribution of funds among creditors. The Court clarified 

that the jurisdiction of the NCLT and NCLAT is confined to ensuring compliance with Section 30(2) and Section 61(3), 

and cannot extend to any “equity” jurisdiction. The Court harmonized Section 60(5)(c) (residuary powers of NCLT) 

with Section 31(1), stating that the former does not dilute the limits imposed on the NCLT's powers when confirming 

a resolution plan. 
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In ArcelorMittal India Pvt. Ltd. v. Satish Kumar Gupta [(2019) 2 SCC 1], the Court recognized the necessity of adhering 

to IBC timelines, including the 270-day outer limit, and reaffirmed the legislative intent to minimize judicial delay. 

Further, in Ghanashyam Mishra and Sons Pvt. Ltd. v. Edelweiss ARC [(2021) 9 SCC 657], the Court upheld the binding 

nature of a resolution plan post-approval and reiterated that the scope of judicial review is limited to what is expressly 

permitted under the Code. 

Finally, in Ebix Singapore Pvt. Ltd. v. Committee of Creditors of Educomp Solutions Ltd. [(2022) 2 SCC 401], the 

Supreme Court cautioned against judicial overreach in economic legislation, noting that permitting renegotiations or 

unilateral withdrawals of resolution plans would undermine the Code’s predictability and timelines. The Court 

emphasized judicial restraint in economic matters, recognizing that policy formulation lies within the domain of the 

legislature and commercial decisions lie within the domain of the CoC. 

In conclusion, the IBC mandates a high degree of judicial discipline and restraint. The role of adjudicating authorities 

is limited to ensuring compliance with procedural and legal requirements. The commercial wisdom of the CoC, being 

the collective decision of financial creditors, is sacrosanct and immune from judicial review, save on grounds strictly 

provided under Sections 30(2), 31, and 61(3). 

Commercial Wisdom under the IBC:  

In continuation of its comprehensive pronouncement, the Hon’ble Supreme Court further clarified the concept of 

“commercial wisdom” of the Committee of Creditors (CoC) and its status under the IBC. 

The Court, referring to its recent decision in M.K. Rajagopalan v. Dr. Periasamy Palani Gounder and Another4, 

reiterated that commercial wisdom refers to a collective business decision taken by the CoC, with due regard to 

commercial interests, revival prospects of the corporate debtor, and value maximisation. This wisdom is not 

rhetorical but represents a deliberated decision arrived at through expert assessment and extensive discussion by 

financial creditors who are most invested in the process. In K. Sashidhar case, the Court observed that financial 

creditors exercise their judgment based on a thorough evaluation of resolution plans, and their decision, whether to 

approve or reject, is non-justiciable. It is presumed that the CoC is fully informed of the viability of the corporate 

debtor and feasibility of the plan. 

Citing Essar Steel India Ltd. (CoC) v. Satish Kumar Gupta [(2020) 8 SCC 531], the Court emphasized that the commercial 

wisdom of the CoC, shaped by the insights and assessments of professionals and experts, is paramount in the 

Corporate Insolvency Resolution Process (CIRP). The legislative basis for this primacy lies in the Bankruptcy Law 

Reforms Committee Report (2015), which envisioned an efficient, creditor-driven process for insolvency resolution. 

The Supreme Court underlined that judicial intervention is restricted to the boundaries prescribed under Sections 

30(2), 31, and 61(3). As per Section 31, once the resolution plan is approved by the CoC and conforms to the criteria 

under Section 30(2), the NCLT must approve it, and the plan becomes binding on all stakeholders. The legislature 

has deliberately excluded any challenge to the fairness or equity of the CoC’s commercial decision. 

Moreover, Section 60(5) of the Code, which confers residuary jurisdiction on the NCLT, cannot be invoked to override 

or dilute the specific limitations on the NCLT’s powers in the context of resolution plan approvals. The Supreme Court 

in Essar Steel made it clear that residual jurisdiction cannot be used to grant equity-based relief outside the 

framework of the Code. 

Under Section 61(3), the scope of appellate review by the NCLAT is similarly narrow, being confined to five specific 

grounds, none of which allow for scrutiny of the CoC’s commercial wisdom. 

In light of the settled position, the Court reiterated that once the CoC, with the requisite voting share, approves a 

resolution plan, and such a plan satisfies the conditions under Section 30(2), the Adjudicating Authority has a limited 

role. It cannot question or substitute its view for that of the CoC. The commercial wisdom of the CoC governs 

matters of feasibility, viability, and distribution under the resolution plan. 

 
4 2024 (1) SCC 42 
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The judgment also reaffirmed that even if the CoC chooses to suggest modifications to a resolution plan during its 

deliberations, its decision post-approval is final. Once placed before the NCLT, the Adjudicating Authority cannot 

delve into or modify aspects approved by the CoC, except to the extent of ensuring compliance with the Code. 

In sum, the Supreme Court has consistently held that the commercial wisdom of the CoC is the bedrock of the 

insolvency resolution framework under the IBC. Courts and tribunals must refrain from substituting this judgment 

with their own and must strictly adhere to the roles prescribed under the IBC. 

Scope of Judicial Review under the IBC:  

In this landmark judgment, the Hon’ble Supreme Court also down key observations on the mandatory requirements 

under Section 30(2) of the Insolvency and Bankruptcy Code, 2016 (IBC), and their interplay with Regulation 38 of the 

IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 

Mandatory Requirements of Section 30(2) and Regulation 38 

Section 30(2) mandates that a Resolution Professional (RP), upon receiving resolution plans from prospective 

resolution applicants (PRAs), must examine whether the plans provide for the payment of insolvency resolution 

process costs in priority to other debts, adequate treatment of operational creditors, management and 

implementation mechanisms, and compliance with applicable laws. Regulation 38 supplements this by prescribing 

additional mandatory contents of a resolution plan. 

Section 30(3) obliges the RP to present only compliant plans to the Committee of Creditors (CoC). Thereafter, under 

Section 30(4), the CoC may approve a plan with at least 66% of voting share, considering feasibility, viability, and 

manner of distribution, which may reflect Section 53 priorities. Once approved, the plan is submitted under Section 

30(6) to the Adjudicating Authority (NCLT), which under Section 31(1) must approve it if satisfied with its compliance. 

If not compliant, the NCLT may reject it under Section 31(2). 

Maximization of Value of Assets 

Maximization of the value of assets, although not defined in the Code, is enshrined in the Preamble and elaborated 

in Regulation 37. The CoC must ensure that the plan promotes asset value enhancement and stakeholder balance. In 

K. Sashidhar case, the Supreme Court noted that the CoC's decisions are informed by expert assessment and are 

made through deliberations in a transparent process. 

Treatment of Avoidance Transactions and Section 66 Recoveries 

The judgment addressed the controversy around the treatment of proceeds from avoidance applications, particularly 

under Section 66. Various applications had been filed by the Administrator under Sections 43 to 51 and 66, seeking 

to avoid preferential, undervalued, and fraudulent transactions. The resolution plan approved by the CoC allowed 

the successful resolution applicant (SRA), Piramal Capital, to retain recoveries under Section 66, while recoveries 

from other avoidance transactions were to be distributed among financial creditors. the NCLT approved the plan, the 

NCLAT later interfered, holding that the benefit of Section 66 recoveries could not be retained by the SRA.  

However, the Supreme Court reversed this, upholding the CoC’s commercial wisdom. The Court noted that: 

▪ Section 66 (fraudulent/wrongful trading) falls under Chapter VI and is distinct from avoidance transactions in 

Chapter III. 

▪ The CoC, after considering the speculative nature of such recoveries and in exchange for a higher upfront offer 

of ₹37,250 crores, consciously allowed the SRA to retain such proceeds. 

▪ 63 Moons and other dissenting NCD holders were bound by the vote of their authorized representative under 

Section 25A(3A), having failed to raise objections during CoC meetings or before the NCLT. 

Reaffirmation of Commercial Wisdom and Judicial Discipline:  The Court strongly reaffirmed that the commercial 

decisions of the CoC are non-justiciable. The Court emphasized that judicial intervention must remain within the 

confines of Section 30(2), Section 31(1), and Section 61(3) of the Code, and that any interference beyond these limits, 
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particularly with commercially negotiated resolution plans, would violate the structure and intent of the IBC. 

Accordingly, it restored the NCLT’s approval of the plan and set aside the NCLAT’s order. 

Whether the NCLAT should have entertained the appeals filed by 63 Moons under Section 61 of the Code 

and tinkered with the Resolution Plan approved by the CoC and the NCLT? 

The Supreme Court also devolved on the above issue and held that the NCLAT committed a serious jurisdictional 

error by entertaining the appeals filed by 63 Moons Technologies and other NCD holders challenging the treatment 

of recoveries under Section 66 of the IBC in the approved Resolution Plan. The Court observed that the Resolution 

Plan submitted by Piramal Capital, which ascribed a notional value of ₹1 to recoveries under Section 66, was approved 

by 93.65% of the CoC, including overwhelming support from the class of debenture holders represented by the 

authorized representative, Catalyst Trusteeship Limited. It noted that 63 Moons had itself voted in favour of the plan 

within its class and accepted payments without protest, thereby binding itself to the collective decision as per Section 

25A(3A) of the IBC.  

The Supreme Court further held that the valuation of Section 66 claims as ₹1 was not arbitrary but based on the RFRP 

requirements and the uncertain nature of such claims, with all litigation costs borne by the SRA. The NCLAT's reliance 

on the Venus Recruiter case5, Regulation 37A of the Liquidation Regulations, and foreign jurisprudence was rejected 

as misplaced. The Court also clarified that filing of avoidance applications under various provisions of the Code, 

whether correctly cited or not, does not affect the jurisdiction of the NCLT to adjudicate them. Ultimately, the Court 

restored the Resolution Plan as approved by the CoC and NCLT, reiterating that the NCLAT had transgressed its 

jurisdiction under Section 61 by interfering with a clause that was the product of commercial negotiation and 

collective decision-making. 

Summary of the final outcome of the Supreme Court Judgment in the DHFL Resolution Plan Case 

 
5 W.P.(C) 8705/2019 & CM APPL. 36026/2019- Decided on 26.11.2020 

Category I: Appeals by 63 Moons Technologies and Certain NCD Holders 

These appellants challenged specific clauses of the approved Resolution Plan relating to recoveries under Section 

66 (fraudulent/wrongful trading), arguing that such recoveries should benefit all creditors rather than the 

Successful Resolution Applicant (SRA). The Court held that these appeals were barred as the objecting parties had 

already voted in favour of the plan within their class, and the Authorized Representative’s vote bound all members 

under Section 25A(3A) of IBC.  

The Court upheld the clause assigning Section 66 recoveries to the SRA, holding that it was the outcome of a 

conscious commercial bargain and in line with the Request for Resolution Plan (RFRP). The NCLAT's interference 

with this clause was found to be an excess of jurisdiction under Section 61 of the Code. 

Category II: Appeals by Fixed Deposit (FD) Holders and Provident Funds 

FD holders and other small investors challenged the plan on the ground that it violated their statutory rights under 

the RBI Act and the NHB Act, as it did not provide full repayment of deposits. The Court clarified that no provision 

in the RBI Act or NHB Act mandates full repayment in insolvency, and the relevant sections only empower 

regulators to direct repayment under certain conditions, which were not present here. The FD holders, who were 

dissenting financial creditors, had proper representation in the CoC and the plan’s distribution mechanism, 

approved by 86.95% of the CoC, was a matter of commercial wisdom.  

The Court also rejected arguments about non-compliance with the FSP Rules, noting that the Resolution Applicant 

had satisfied all conditions for continuing the financial service business. Accordingly, the Court upheld the 

treatment given to FD holders under the Resolution Plan. 

Category III: Appeals by Ex-Promoters Kapil and Dheeraj Wadhawan 
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Key Takeaways from the Judgment 

Way Forward: Respect for Role Demarcation 

There is an urgent need for adjudicating authorities to internalize the boundaries laid down by the legislature and 

affirmed repeatedly by the Supreme Court. The success of the IBC depends not just on the law but on its faithful 

implementation. Judicial authorities must respect the commercial wisdom of the CoC, avoid interfering with business 

decisions unless clearly illegal or unfair, recognize the limited scope of their powers under Sections 31 and 61 of the 

IBC and ensure consistency by following binding precedents of the Supreme Court. The real solution to an insolvency 

lies in financial and managerial revival, which is best handled by the market and commercial actors and not the courts. 

The judiciary's role is critical, but it must be one of oversight, not substitution. 

We trust you will find this an interesting read. For any queries or comments on this update, please feel free to 

contact us at   insights@elp-in.com or write to our authors: 

       

Mukesh Chand, Senior Counsel – Email – mukeshchand@elp-in.com  
      

 

 

 

 

Disclaimer: The information contained in this document is intended for informational purposes only and does not constitute legal opinion or 

advice.  

The erstwhile promoters challenged the resolution process alleging exclusion from participation, non-supply of 

resolution plan, and non-consideration of their settlement proposal.  

The Court dismissed these claims on the ground that the Board of Directors had been superseded by the RBI under 

Section 45-IE of the RBI Act, which resulted in vacation of office, not mere suspension as under IBC. Therefore, 

they had no right to participate in the CIRP or to receive copies of resolution plans. The Court further distinguished 

between "supersession" and "suspension"—holding the former to have a permanent disabling effect—and 

rejected any entitlement of the promoters under Section 24 of IBC.  

The Court also held that once the plan is approved under Section 31, it becomes a public document, and the 

promoters may obtain a certified copy but have no right to the draft plan. The allegations about lack of value 

maximization were also rejected, reaffirming the CoC’s commercial authority. 

▪ Commercial Wisdom of the CoC is Paramount – The Court reiterated that judicial review of a resolution plan 

is limited and does not extend to commercial or distributional choices made by the CoC, unless they violate 

Section 30(2) or show manifest injustice. 

▪ Binding Nature of Authorized Representative’s Vote – Financial creditors represented through an authorized 

representative are bound by the majority decision of their class and cannot later challenge the outcome. 

▪ Section 66 Claims May Be Assigned to SRA – The treatment of recoveries under avoidance applications, 

particularly under Section 66, may be negotiated and included as a commercial term in the plan, subject to 

CoC approval. 

▪ No Statutory Right to Full Deposit Repayment in IBC – Neither RBI Act nor NHB Act overrides the IBC process 

or creates an absolute right of repayment for depositors in insolvency. 

▪ Superseded Directors Cannot Claim Participation in CIRP – Directors whose Board is superseded under RBI 

Act cease to have any rights under the IBC framework, unlike suspended directors. 

▪ Approved Resolution Plans Become Public Documents – Once approved by the NCLT, resolution plans lose 

confidentiality and may be accessed by interested parties, including erstwhile promoters. 
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