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DIRECT TAX - RECENT CASE LAWS

Kolkata Tribunal *holds that addition under section 68 (‘unexplained cash credit’) of the Income Tax Act,
1961 (‘the Act’) could not be made if the assessee has discharged its primary onus to substantiate the

genuineness of the share premium received.

FACTS OF THE CASE

= Assessee, a Company, engaged in the business of share trading, received share capital including the share premium
on issuance of shares amounting to INR 2.62 crores.

= Assessee’s case was selected for scrutiny and the tax authorities issued notices under section 142(1) and 142(2)
of the Act requesting assessee to furnish requisite information for large share premium received.

= Summons were issued by the tax authorities under section 131 of the Act to the directors of the Company and the
share subscribers of the assessee Company.

=  The tax authorities made addition of INR 2.62 crores under section 68 of the Act questioning the genuineness of
the transaction.

= Aggrieved assessee appealed before the Commissioner of Income Tax appeals [‘CIT(A)’] against the order of the
lower tax authorities. CIT(A) turned down the submissions made by the assessee and passed order in favour of
the revenue. Consequently, the assessee challenged CIT(A) order before the Tribunal.

TAX AUTHORITIES’ CONTENTION

=  Tax authorities argued that non-compliance by directors under summons issued suggested lack of transparency
raising doubt about the genuineness of the transaction.

= |t further added that the identity, creditworthiness and genuineness of the transactions were not satisfactorily
demonstrated by the assessee and also the case laws cited by the assessee were also distinctly not applicable to
the present case.

ASSESSEE’S CONTENTIONS BEFORE TRIBUNAL

= Assessee pleaded that it submitted the detailed documentary evidences substantiating the identity,
creditworthiness of the shareholders as well as the genuineness of the share premium received during the
assessment year in question.

= Further, Id. AR of the assessee contended that share premium received was in the nature of capital hence not be
subjected to Income tax and quoted certain judicial precedents in support of its arguments.

= Assessee also argued that mere non-appearance of the directors of the company could not be the sole ground for
addition of share premium as undisclosed income.

TRIBUNAL DECISION

= Tribunal relied on the Hon’ble Bombay High Court (‘HC’) judgment? cited by the assessee wherein the HC held
that once the assessee had produced the documentary evidences to establish the existence of the subscriber
companies, the burden would shift on the revenue to establish their case.

= Tribunal took note of the principles summed up by the Hon’ble Supreme Court (‘SC’)? regarding the sums of money
credited as Share Capital/Premium:

— The primary onus is on the assessee to prove the genuineness of the transaction, the identity of the creditors,
and creditworthiness of the investors who should have the financial capacity to make the investment in
question.

1 Megapix Vanijya Pvt. Ltd. v ITO - ITA No. 1151/Kol/2024 — (Kolkata ITAT)
2 Panji v Paradise Inland Shipping Pvt. Ltd.- 84 Taxmann.COM 58 (BOM)
3 PCITv/s NRA Iron & Steel (P) Ltd [SC]
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— The tax authorities are duty bound to investigate the creditworthiness of the creditor/subscriber, verify the
identity of the subscribers, and ascertain whether the transaction is genuine, or these are bogus entries of
name-lenders.

— If the enquiries and investigations reveal that the identity of the creditors to be dubious or doubtful, or lack
creditworthiness, then the genuineness of the transaction would not be established.

= Assessee had submitted the documents relating to identity, genuineness of the transaction, and creditworthiness
of the subscribers but tax authorities were unable to conduct independent enquiry to verify the transaction.

= Tribunal also placed reliance on the hon’ble SC ruling® which held that mere non-appearance of director cannot
be held to be justified in treating the share premium and share capital as unexplained income if sufficient
documentary evidences are provided.

= Assessee had duly discharged its primary onus to furnish the evidence and substantiating the genuineness of the
transaction. Consequently, the burden shifted upon the tax authorities to examine the evidence, to which
authorities did not point out any discrepancy or defect in the evidence.

= Held that, as CIT(A) also did not point any discrepancy in the evidence furnished by the assessee, addition made
by the tax authorities as unexplained cash credit is unsustainable and therefore directed the authorities to delete
such addition. Ruled in favour of the assessee.

ELP Comments

Before the amendment to Finance Act 2024, excessive share premium received by Companies triggered adverse tax
implications under section 56(2)(viib) of the Act. After the abolition of the section 56(2)(viib) of the Act in the Finance
Act ,2024, Companies and investors could come under the tax lens more often than before on account of section 68
of the Act to substantiate the credit worthiness and genuineness of the transaction.

Kolkata Tribunal °holds that date of “agreement to sell” could not be regarded as the date of transfer
where there are conditions precedent, however the ready reckoner value as on the said date may be

considered for the purpose of invoking section 56(2)(x) of the Income Tax Act, 1961 (‘the Act’) where
sale deed is entered thereafter.

FACTS OF THE CASE

= Assessee purchased a rice mill vide registered sale deed dated 28" March 2018 (Sale Deed”), for a consideration
of INR 86 lacs.

=  Tax authorities during the assessment proceedings noticed that the ready reckoner value as on the date of sale
deed was higher than the sale consideration.

= Assessee contended that the transfer of the property has taken place as on the date of agreement to sell as the
possession of the property as well as the consideration for the same has already been exchanged as on the date
of agreement to sell. Accordingly, additions under section 56(2)(x) of the Act should be computed basis ready
reckoner value as on the date of agreement to sell.

=  Tax authorities made addition invoking section 56(2)(x) of the Act in the hands of assessee and added the
differential amount (i.e. ready reckoner value as on the date of Sale Deed minus purchase consideration).

= Aggrieved by the order assessee preferred an appeal before the Commissioner of Income Tax appeals [‘CIT(A)’]
against the order of the lower tax authorities. CIT(A) also confirmed the addition and passed order in favour of
the revenue. Consequently, the assessee challenged CIT(A) order before the Tribunal.

4 Kamdhenu Steel & Alloys Ltd. v CIT — SLP No. 15640 of 2012
5 Tamal Kundu [TS-866-ITAT-2024(Kol)]
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ASSESSEE’S CONTENTIONS BEFORE TRIBUNAL

= Assessee explained that the agreement to sell was already entered on 30" December 2016 and possession in the
property was also transferred to the assessee on the same date.

=  Transfer of the property was completed on the date of execution of the agreement and only registration of the
sale deed was effected next year.

= Placed reliance on various judgements® wherein it was held that transfer or property is deemed where there is
transfer of possession though title may not be transferred in law as per the object of section 2(47)(vi) of the Act.

= Addition under section 56(2)(x) of the Act could be made into the income in the year in which agreement to sell
is entered into and not in the year in which the transfer of property sale deed is executed.

= Assessee raised additional ground before tribunal that ready reckoner value for the purpose of section 56(2)(x) of
the Act shall be based on the date of execution of the agreement to sell and such approach should not be denied
basis the non-registration of the agreement.

= As the first proviso to section 56(2)(x) of the Act does not mandate the registration of the agreement fixing the
consideration amount for transfer of immovable property.

TRIBUNAL DECISION

=  Tribunal on perusal of the agreement observed that:

— Sale of property was not complete on the execution of the agreement rather the same was dependent on
future actions.

— Agreement to sell cannot be termed as ‘sale deed’ for the transfer of property either under the provisions of
Transfer of Property Act 1882, or under the provisions of the section 2(47) of the Act.

=  Tribunal held on the cases cited by the assessee that such cases including the hon’ble Supreme Court ruling in the
case of ‘Balbir Singh Maini and Ors.” are not applicable to the present facts as in these cases there was a de facto
transfer whereas in the case in hand tribunal observed that there was no transfer of the title.

= Referring to the first and second proviso to section 56(2)(x) of the Act, Tribunal concluded that though the
agreement to sell could not be considered as the date of transfer but for the purposes of section 56(2)(x) of the
Act, ready reckoner value should be adopted on the date of the agreement fixing the consideration where such
agreement is prior to the sale agreement.

=  Partly allowed in favour of the assessee and directed the tax authorities to compute ready reckoner value for the
purpose of section 56(2)(x) of the Act on the basis of the date of agreement to sell.

ELP Comments

Tribunal in this judgement rejected the claim of the assessee to regard the date of the agreement to sell as ‘transfer’
under section 2(47) of the Act on account of non-execution of the sale deed even if possession and consideration is
exchanged between the buyer and seller. This is a classic case where ready reckoner value is considered as on a date
which is different from the date of sale of property.

6 Rekha Agarwal - LT.A. No. 94/JAB/2018, Sanjeev Lal - (2014) 365 ITR 389, Balbir Singh Maini and Ors. - (2017) 398 ITR 531

© Economic Laws Practice Page | 5



ELP Tax Update December 2024

INDIRECT TAX - RECENT CASE LAWS

Negative blocking” of ITC not contrary to Rule 86A of the CGST Rules, 2017 and GST authorities
empowered to block fraudulently utilized/ ineligible ITC even if balance in the electronic credit ledger,

as on the date of such blocking, is nil

RELEVANT FACTS OF THE CASE

= The State GST authorities had issued blocking orders under Rule 86A of the CGST Rules, 2017, with regard to ITC
allegedly claimed and thereafter utilized on a fraudulent basis, even while at the time of such blocking, no amount
was available in the electronic credit ledger of the Petitioner.

= Such action of the Respondents, effectively leading to negative blocking of ITC, sans any balance in the electronic
credit leger, was challenged before the Hon’ble Madras High Court, inter alia on the basis that Rule 86A of the
CGST Rules, 2017 does not allow/ permit such negative blocking.

= Strong reliance was placed by the Petitioner on the judgment of Hon'ble Division Bench of the Gujarat High Court
in Samay Alloys India Pvt. Ltd., vs. State of Gujarat [2022 (61) GSTL 421 (Guj.)] and also the judgement of the
Hon’ble High Court of Delhi in Best Crop Science Pvt. Ltd., vs Principal Commissioner, CGST Commissionerate
reported in [(2024) 22 Centax 531 (Del.)].

=  |n both the said judgments, the respective High Courts had ruled that the pre-requisite of blocking of fraudulently
availed ITC or ineligible ITC is that such ITC should be available in the electronic credit ledger at the time of such
blocking and that insertion of negative balance in such ledger would be wholly without jurisdiction.

ISSUE

=  The relevant question before the Hon’ble Madras High Court was as to whether the blocking of ITC by the
Respondents was in accordance with the provisions of Rule 86A of the CGST Rules, 2017.

RULING OF THE HON’BLE SUPREME COURT

=  The Hon’ble Court observed that Rule 86A of the CGST Rules, 2017 is comprised in two parts. The first part thereof,
lays down the instances as to when ITC ‘available’ in the electronic credit ledger could be construed as having been
fraudulently availed or being ineligible. Further, the second part thereof, empowers the GST authorities to not
allow debit of ITC ‘equivalent’ to such disputed ITC claim.

=  The Hon’ble Court further observed that both the Hon’ble Gujarat and Hon’ble Delhi High Court, respectively in
the case of Samay Alloys (supra) and Best Crop Science (supra) were merely guided by the first part of the said
provision in course of holding that Rule 86A of the CGST Rules, 2017 does not permit negative blocking ITC.
However, the second part of the said provision was altogether ignored.

=  The Hon’ble Court thereafter, upon examination of the second part of the said provision observed that the word
“amount equivalent to such credit for discharge of liabilities” would imply not only the fraudulently availed ITC
amount available in the ECL, but also an amount equivalent to fraudulently availed ITC which already stood
utilised. Accordingly, it has been held that the GST authorities are “empowered to pass blocking orders to the
extent of amount equivalent to such credit, which was already utilised, along with the unutilised fraudulently
availed ITC amount available in the ECL at the time of passing the blocking orders”.

= The Court further observed that since Rule 86A of the CSGT Rules nowhere explicitly bars such negative blocking,
it has to be construed that the same is permissible and that if any contrary view is taken, the legislative intent
behind introduction of the said provision would get defeated. Hence, and since the negative blocking can continue
up to the stage of accumulation of ITC to the extent of wrongful availment of ITC in the electronic credit ledger,
the blocking orders can be issued even when there is a zero balance of ITC in the electronic credit ledger.

7Tvl.Skanthaguru Innovations Private Limited vs. Commercial Tax Officer & Ors. [TS-793-HC(MAD)-2024-GST]
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ELP Comments

The above decision is also in alignment with the decision of the Hon’ble Calcutta High Court in the case of Basanta
Kumar Shaw v. Assistant Commissioner of Revenue [2022 (65) G.S.T.L. 436 (Cal.)], which had similarly held that
restricting employment of the said provision to only situations where the electronic credit ledger houses the

corresponding ITC balance would tantamount to making the rule redundant and defeating the very purpose of
enacting such a rule. The Hon’ble Court further held that the word “available” occurring in the first part of the said
Rule 86(1) cannot be read in isolation and it has to be read along with the remaining words, which is “in the electronic
credit ledger has been fraudulently availed or is ineligible”, and that the phrase “has been fraudulently availed”
undoubtedly denotes a situation which has occurred in the past.

Given the contrary rulings on this issue across several jurisdictions, one could expect a final determination on the

same, either through further judicial process or by way of intervention by the GST Council.

Where rectification application is dismissed, whether the time-period for filing appeal from the original

order is to be computed from the date of such dismissal®

RELEVANT FACTS OF THE CASE

= The Petitioner had been issued a show cause notice, demands made in which, subsequent to a detailed reply
being filed thereto, were confirmed vide the adjudication order. From such order, a rectification was preferred,
which came to be dismissed on the basis that such rectification was actually a challenge to such order on merits
itself.

=  The Petitioner thereafter preferred a writ petition challenging the proceedings inter alia on the basis that the show
cause notice was vague.

RELEVANT ISSUE

= Whether where a rectification application filed under Section 161 of the CGST Act, 2017 is dismissed, the time
period for filing an appeal from the original order would be computed from the date of such original order?

RULING OF THE MADRAS HIGH COURT

=  The Hon’ble Court noted that after an adjudication order has been made, Section 161 of the CGST Act, 2017
provides for an application to be made for rectification. Such rectification can be disposed either in favour of the
assessee or against him. If any rectification is made as prayed for, the same would get merged into the original
order. The Hon’ble Court however observed that, just because the rectification application is rejected, the period
of limitation to challenge the original order cannot be said to begin from the date on which the original order was
passed, and that it would only be counted from the date on which the order of rectification has been passed.

ELP Comments

The judgment appears to have been rendered on principles of equity. While the principle laid down appears to be
reasonable, the assesses should exercise caution in applying the above as a thumb rule, including for the reason that
appeal and rectification are remedies available under separate provisions and for separate eventualities and that
the GST laws do not explicitly grant an additional period of limitation for preferring appeals after conclusion of
rectification proceedings. This judgment can however be relied upon where assesses are already faced with a similar
situation.

8 SPK&Co & Ors vs The State Tax Officer [TS-790-HC(MAD)-2024-GST]
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Subsequent purchaser of motor vehicle is not liable to duty as an importer or owner?®

RELEVANT FACTS OF THE CASE

= A Porsche Carrera was imported by one Sri Jalaludheen Kunhi Thayil on June 28, 2002. The vehicle was
subsequently sold to one Sri Shailesh Kumar sometime in CY 2003 and thereafter eventually the Appellant
purchased the car in October 2004.

= |ater, sometime during CY 2006, the Appellant, along with the importer, first possessor, and a broker, received a
show cause notice demanding short-levied customs duties, alleging deliberate misdeclaration of the car's model
and year of manufacture, tampering with the chassis number, and under-invoicing, so as to evade such duties.

=  The Appellant duly responded to the show cause notice, however, the Respondents confirmed the demand and
ordered confiscation of the car, with an option to redeem the car, which option was exercised by the Appellant.

= The Appellant thereafter filed an appeal before CESTAT, which, while allowing such appeal, held that the Appellant
was a bonafide purchaser and did not have any involvement in the import or the alleged misdeclaration.

=  The Respondents thereafter filed an appeal before the Hon’ble High Court of Kerala, which set aside CESTAT’s
order, observing that the payment of customs duties is a necessary consequence of redemption of goods under
Section 125 of the Customs Act, 1962 and since the Appellant herein had exercised such option, he was liable to
pay the applicable customs duties, despite being a subsequent purchaser.

RELEVANT ISSUE

= Whether the Appellant, being a subsequent buyer, was liable to discharge customs duties towards the original
import of the car?

RULING OF THE HON’BLE SUPREME COURT

=  That the term “importer” under Section 2(26) of the Customs Act, 1962 is inclusive and can include an owner, a
beneficial owner or any other person holding himself out to be the importer. However, these personae would fall
under the said definition only between the time of importation of goods and the time when they are cleared for
home consumption. Therefore, a subsequent buyer, who acquires the imported goods post the event of import,
cannot be construed as an owner, as implied under the said provision.

=  The Hon’ble Apex Court further observed that the Appellant herein is only a subsequent purchaser of the car and
not an importer of the same. Therefore, the Appellant cannot be termed an importer as he was not involved in
the process of importation.

=  The Hon’ble Supreme Court further observed that, despite the fact that the car was seized from Appellant’s
possession, the original importer continued to be the ‘owner’ of the u/s 49 of the Motor Vehicles Act, 1988, as his
name was not substituted in the registration certificate. Hence, the Appellant herein could not, for the said reason
also, be construed to be the owner of the car and hence, he did not fall within the scope and ambit of Section 125
of the Customs Act, 1962.

= |t was also observed that the Appellant could not be held liable for customs duties on the basis that the car was
seized from his possession, as the said Section 125 enables imposition of customs levies from such person only
where the owner is not known, which was not the case in the present set of facts as the registered owner, as per
the Motor Vehicles Act, 1988, continued to be Sri Jalaludheen Kunhi Thayil, and hence owner was not unknown.

=  Hence, the impugned judgment of the Hon’ble High Court was quashed. However, liberty was granted to the
Respondents to proceed against the proper person i.e. the importer and owner of the car in question.

9 Nalin Choksey v. the Commssioner of Customs, Kochi [TS-605-SC-2024-CUST ]
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ELP Comments

The above judgment lays down an important principle with regard to interpretation of the term ‘owner’ as used in
the Customs Act, 1962 and holds that such term would only refer to a person who constitutes an owner between the
time of importation of goods and the time when they are cleared for home consumption. This essentially clarifies
that any subsequent buyer would not constitute an owner for the purposes of Section 125 of the Customs Act, 1962.

We trust you will find this an interesting read. For any queries or comments on this update, please feel free to
contact us at insights@elp-in.com or write to our authors:

Dipesh Jain, Partner, Email - dipeshjain@elp-in.com

Supreme Kothari, Partner, Email - supremekothari@elp-in.com

Sumeet Agrawal, Associate Partner, Email - sumeetagrawal@elp-in.com

Shashank Nair, Principal Associate, Email - shashanknair@elp-in.com

Saiyam Jain, Associate, Email - saiyamjain@elp-in.com

Vaisakh Nair, Associate, Email - vaisakhnair@elp-in.com

Disclaimer: The information contained in this document is intended for informational purposes only and does not constitute legal opinion or advice.
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The information contained in this document is intended for informational purposes only and does not constitute legal opinion or advice.
This document is not intended to address the circumstances of any particular individual or corporate body. Readers should not act on
the information provided herein without appropriate professional advice after a thorough examination of the facts and circumstances
of a particular situation. There can be no assurance that the judicial/quasi judicial authorities may not take a position contrary to the
views mentioned herein.
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