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DIRECT TAX - RECENT CASE LAWS

Larger Bench of Delhi High Court® reverses decision of Nokia Solutions?to hold that PE is an independent

entity and taxability does not depend on performance of entity as a whole

FACTS OF THE CASE

= Hyatt International South-West Asia Limited (Hyatt International) (“assessee”), a company incorporated under
Dubai International Financial Centre (DIFC) laws.

= Assessee had entered into two Stategic Oversight Services Agreements (SOSA) with Asian Hotels Ltd., India in
respect of the Hotel (the hotel located at Delhi - Hyatt Regency). In terms of the SOSA, the assessee agreed to
provide strategic planning services and know-how to ensure that the hotel was developed and operated as an
efficient and highly quality international full-service hotel.

= For AY 2009-10 to AY 2012-13, the Assessing Officer (‘AO’) held that the assessee had a Permanent Establishment
(PE) in terms of article 5(2) of the DTAA. Further, the AO held that the payment received from the owner under
the SOSA was royalty under the DTAA. Delhi ITAT upheld order of the AO. Assessee had filed appeal before HC
against the said ITAT order.

=  The Division Bench of Delhi HC vide its order dated 22 December 2023 upheld that the assessee has PE in India.
However, the income received form the owner under the SOSA was held to be taxable as business income under
Article 7 of the DTAA. Further, the issue with respect to attribution of profits where the assessee has incurred
losses an entity level (global basis) was covered in favour of the Assessee by a decision of the Delhi HC in CIT (IT)
v. Nokia Solutions and Networks OY [2023] 147 taxmann.com 165/455 ITR 157. However, the Division Bench of
Delhi HC could not conclude on the said issue as it had reservations on the decision of Delhi HC in case of Nokia
Solutions and Networks. Hence, the Division Bench of Delhi HC placed said question before Chief Justice.

RULING OF THE LARGER BENCH OF HIGH COURT

=  lLarger Bench of the Hon’ble Delhi HC held that PE is an independent taxable entity and tax shall be levied even
where globally the assessee is into losses but profits have accrued to PE due to the following reasons:

—  PE for the purpose of taxation is viewed as a separate and distinct centre. This is supported briefly by decision
of International Management Group (UK) Limited vs. CIT-22 and by Supreme Court in DIT v. Morgan Stanley &
Co*. Further, commentary on Article 5 in Klaus Vogel on Double Taxation Convention and commentary on
Article 7 by OECD also aids to hold that existence and identity of the PE is separate and distinct and subject
to tax to the extent of activities that it may undertake in a State distinct from that of its principal

— On careful reading of Article 7 of India-UAE DTAA, para 1 prescribes that if the enterprise were carrying on
business through a PE situated in the other Contracting State, its profits would become liable to be taxed in
the other State, restricted however, to the extent that those profits are attributable to that PE. It can be
envisaged that the profits of a PE are liable to be independently taxed notwithstanding the position at entity
level as a whole.

— Para 2 states that PE is a distinct and separate entity engaged in undertaking business activity in its own right
in a Contracting State. Thus, clearly there is a dichotomy between the profits that may be earned by an
enterprise on a global scale and those which are attributable to a PE situate in the Contracting State.

— Para 39 of OCED commentary of Article also explains that the taxation right of the source State is dependent
upon the existence of a PE. The decision of Nokia Solutions (Supra) could not be relied upon as the Court in
that case declined to entertain the appeal.

1 Hyatt International Southwest Asia Ltd [TS-693-HC-2024]
2[2023] 147 taxmann.com 165 (Delhi)

32024 SCC Online Del 4558

4(2007)7SCC1
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— The proposition is also supported by Supreme court decision in case of Ishikawajma-Harima Heavy Industries
Ltd v. DCIT®> where it was held that the profits attributable to a PE are not liable to be ignored on the basis of
the performance of the entity as a whole.

=  For residents, as per domestic laws, global income is taxable whereas for non-residents, only income which
accrues or arises in India is taxable. Accordingly, the argument that global income is determinative is misconceived
and unsustainable. It can hence be concluded that profits of PE are liable to be independently evaluated and taxed

despite the entity is into losses as a whole.

ELP Comments

The Hon’ble Delhi High Court analysed in detail the relevant DTAA, commentaries and decisions and provided that
even where a company is incurring losses at global level, if a PE in a contracting state is into profits, taxability would
be attracted on such profits.

Delhi HC® holds that Ashish Agarwal not applicable to Assessee that did not assail original reassessment

notice

FACTS OF THE CASE

=  Genpact India Private Limited (Assessee or petitioner) is a company engaged in the business of providing a host of
business process outsourcing services, data modelling and analytics support, managed IT services, software
solutions and e-learning.

= For Assessment Year (“AY”) 2015-16, the assessee received notice under Section 148 on June 30, 2021, response
to which was filed on July 26, 2021 drawing the attention of Assessing Officer (“AO”) to the amended regime of
reassessment which had come into force w.e.f. April 1, 2021. The reassessment proceedings, however, did not
progress further apart from notices under Section 142(1) of the IT Act issued on 15 and 16 November 2021.

= Further, the AO issued revised notice u/s 148A(b) dated May 27, 2022, order u/s 148A(d) dated 30 July 2022 and
consequent notice u/s 148 dated 30 July 2022.

=  The Assessee challenged the above reassessment action pertaining to initiated pursuant to an order dated July
30, 2022 passed in accordance with section 148A(d) of the Income Tax Act, 1961 (“IT Act”) as well as the
consequential notice under Section 148 of the IT Act dated July 30, 2022 on the ground that a reassessment action
for AY 2015-16 could have been initiated only up to March 31, 2022. Thus, the action for reassessment which was
commenced pursuant to the Section 148A(b) notice dated 27 May 2022 is liable to be quashed.

= The department relied on the decision of SC in case of Ashish Agarwal’ wherein the SC held that rather than the
quashing the reassessment notices issued under the erstwhile provisions of the Act, SC directed for treating such
notices as being issued u/s 148A(b) of the IT Act. Further, SC invoked its power under Section 142 of the IT Act to
hold that the judgement would not only apply to those notices which stood impugned in the appeals forming part
of that batch but would also be applicable to all similar judgments and orders passed by various HCs irrespective
of whether any appeal had been instituted and thus observed that its order would be applicable “PAN INDIA”.

= Asperdepartment’s counsel, the AO was obliged to undertake a course correction in light of the decision rendered
by the SC in case of Ashish Agarwal. Hence, the subsequent notice under Section 148A(b) came to be issued and
would be deemed to be in continuation and substitution of the original Section 148 notice.

RULING OF THE HIGH COURT

= Delhi HC held that ruling of Ashish Agarwal was concerned with correctness of judgements issued by various High
Courts on initiation of reassessment notices as per unamended provisions of the IT Act. The directions framed
were intended to be a curative measure in respect of challenges which had succeeded before various HCs.

=  However, the Assessee had not instituted any legal proceedings before any court to assail the notice dated June

5(2007) 3 SCC 481
6 Genpact India Private Limited [TS-662-HC-2024(DEL)]
7[2022] 138 taxmann.com 64 (SC)
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30, 2021 nor was it a party to the batch of writ petition which came to be ultimately allowed by this Court in terms
of its judgment in Man Mohan Kohli&.

=  Hence, the notice of June 30, 2021 thus remained unscathed and unimpacted. Consequently, there arose no need
for its revival or resuscitation. Ashish Agarwal had mandated a revival of notices which had been struck down by
various High Courts and modified the judgments rendered in respect of those notices.

= SCin the case of Ashish Agarwal had specifically adverted to Section 149 of the IT Act and the defences and
challenges which could be raised by assessees in light thereof. The directions issued were never intended to
reverse those proceedings in respect of which no challenge had ever been mounted. Hence, the notice dated May
27, 2022 could not be viewed as a continuation of the original Section 148 of the IT Act.

= Further, Delhi HC, while relying on principles laid down in the judgement of Manju Somani vs. Income tax Officer
and Ors.%, which dealt with ambit of first proviso to Section 149(1) of the IT Act held that the impugned action of
reassessment could not be sustained, since in the present case, the reassessment became time barred on March

31, 2022 and the impugned notice was issued on May 27, 2022.

ELP Comments

This ruling of Delhi HC reaffirms the fact that directions of a particular ruling cannot be imposed on an Assessee who
never challenged such actions of the Revenue and that the period of limitation is to be followed strictly while
concluded assessment proceedings by the Revenue.

Delhi HC® held that withholding tax liability does not arise on interest payments covered within the

ambits of Article 11(3)(b) of the India — Germany tax treaty

FACTS OF THE CASE

= Assessee entered into a Hypo Foreign Currency Loan Agreement i.e. a lending agreement with a consortium of
banks i.e. Bayerische Hypo-Und VereinsBank AG (“HVB”) and New Zealand Banking Group Ltd. and Standard
Chartered Bank, London on 22 May 2001. The principal purpose of the Agreement was to finance the contract
values of the export contracts and Assessee was under an obligation to remit all payments due from it in
connection with the Agreement to the account of HVB, the agent of consortium. As per Article 14 of the
Agreement, the above-mentioned obligation was guaranteed by German Export Credit Insurance Company
Hermes Kreditversicherungs AG, Hamburg ("Hermes-Deckung")

= Assessee did not withhold any taxes under Section 195 of the IT Act on payment of interests under the Agreement
on the grounds that interest paid in consideration of a loan guaranteed by Hermes-Deckung shall be exempt from
Indian tax as per India-Germany tax treaty. However, as per the tax authorities remittance of interest as part of
the repayment of that lending facility was liable to be subjected to a withholding tax in terms of Section 195 of
the Act.

= The Delhi Tribunal affirmed the view of India tax authorities and Assessee has appealed before the Delhi High
Court against the order passed by the Delhi Tribunal.

RULING OF THE ITAT

= Onanalysing Article 11 of India-Germany tax treaty Delhi HC held that as long as the payment remitted was interest
paid in consideration of a loan guaranteed by Hermes-Deckung, it would fall within the ambits of Paragraph 3(b)
of Article 11 of India-Germany tax treaty and Delhi HC highlighted the fact that Paragraph 3 of Article 11 of India-
Germany tax treaty commences with a non-obstante clause and it clearly exempts all interest payments from
Indian tax liabilities, provided it could be characterized as interest paid in consideration of a loan duly guaranteed

82021 SCC OnLine Del 5250.
92024 SCC OnLine Del 5292
10 T5-697-HC-2024(DEL)
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by Hermes-Deckung.

= Also, unlike other tax treaties (Netherlands, Latvia, Japan, etc.) with similar clause wherein the expression
“guaranteed” or “insured” are used, the India-Germany tax treaty restricts and confines itself only to interest in
respect of a loan which is guaranteed by Hermes-Deckung.

= Delhi HC held that Agreement was not concerned with providing a risk cover to the assessee in respect of a default
event or any other contingency which could have formed the subject matter of an insurance contract but was
concerned solely with the ability of the assessee to repay the loans extended and to abide by the repayment
conditions as contained therein.

= Accordingly, the Delhi HC concluded that mere fact that the export transactions were subject to a Hermes-Deckung
guarantee provided to the lenders, would not detract from the liability being construed as interest per se or justify
the same being recharacterized as insurance as insurance is concerned with indemnifying against risk, loss or
liability that may arise on account of a specified contingency

= Further, with regards to tax authorities claim that HVB, acting as agent of consortium banks was beneficial owner
and accordingly, tax should have been withheld under Section 195 of the IT Act, the Delhi HC held that as per
Paragraph 5 of Article 11 of India-German tax treaty would have become applicable only if the beneficial owner
were carrying on business in the other Contracting State (India) in which the interest arose through a permanent
establishment situate therein. However, as HVB did not have a permanent establishment in India, Article 11(3)(b)
of India-Germany tax treaty was clearly applicable and the interest would consequently be exempt from Indian
tax liabilities.

ELP Comments

This is a welcome ruling that clarifies that merely providing guarantee under a lending agreement does not
tantamount to insurance and accordingly, benefits applicable to interest payments under tax treaties should continue
to be available

© Economic Laws Practice Page | 6
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INDIRECT TAX - RECENT CASE LAWS

Single Show Cause Notice consolidating demands for multiple tax periods cannot be issued under

Section 73 of the Central Goods and Services Tax Act, 2017 (CGST Act) *

FACTS OF THE CASE

=  The Petitioner challenged the show cause notice and consequent order issued under Section 73 of the CGST Act
for multiple tax periods i.e., FY 2017-18, 2018-19, 2019-20 and 2020-21 on the ground of improper consolidation
of multiple tax periods into a single show cause notice.

APPELLANT’S CONTENTION

=  Acommon show cause notice for multiple tax periods cannot be issued under Section 73 of the CGST Act inasmuch
as the said provision requires specific actions to be completed within the limitation period applying separately to
each assessment year.

=  Reliance was placed on the decision of Madras High Court in the case of Titan Company Ltd. vs. Joint
Commissioner of GST*2, which relied on the Hon’ble Supreme Court decision in State of Jammu and Kashmir vs.
Caltex (India) Ltd.?3, stating that each assessment order must be treated independently.

JUDGEMENT

= The Court observed that Section 73(10) of the CGST Act mandates a specific time limit from the due date of
furnishing the annual return for the financial year to which the tax due relates, requiring actions to be completed
within the designated year.

= Referring to the Titan Company Ltd. vs. Joint Commissioner of GST and the scope of Section 73 of the CGST Act,
it was held that single show cause notice consolidating notice for multiple assessment years are fundamentally
flawed inasmuch as the same contravenes the CGST Act and the established legal precedents.

Notification no. 56/2023 -CT dated 28 December, 2023 extending the time limit for issuance of orders

under Section 73 of CGST Act held ultra vires*

FACTS OF THE CASE

= |n a batch of writ petitions, the Petitioners challenged the orders passed under Section 73(9) of the CGST Act on
the ground that these orders were issued after the limitation period prescribed under Section 73(10) of the CGST
Act.

= Section 73(10) of the CGST Act prescribes a time limit of three years from the due date of filing the annual return
for the issuance of demand orders under Section 73(9). Section 168A empowers the government to issue a
notification on recommendation made by the GST Council thereby extending the time limit specified in or
prescribed or notified in the CGST Act in respect of actions which cannot be completed or complied with due to
force majeure.

= The Government vide Notification No. 56/2023-Central Tax dated 28.12.20233 extended the time limit for issuing
demand orders for FY 2018-19 and FY 2019-20 by invoking Section 168A of the CGST Act.

=  The Petitioners argued that the time extension granted by the Notification, which allowed for demand orders to
be passed for the fiscal years 2018-19 and 2019-20, were ultra vires and without a legal basis.

11 Veremax Technologie Services Ltd. vs. The Assistant Commissioner of Central Tax, Bengaluru [2024 (9) TMI 1347 — Karnataka High
Court]

12 W.P. 33164 of 2023

13 AIR 1966 SC 1350

14 Barkataki Print and Media Services & Ors. v. Union of India & Ors. [2024 (9) TMI 1398]
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PETITIONER'S CONTENTION

=  There was no valid ‘force majeure’ condition when issuing the notification, which is a necessary prerequisite for
invoking Section 168A to extend time limits.

=  There was no valid recommendation from the GST Council to extend the time limits, as required under the said
section.

®  The Orders passed under the said notification was beyond the prescribed time limit and therefore, without
jurisdiction.

JUDGMENT

= Section 168A mandates a recommendation from the GST Council as a prerequisite before extending the deadlines.
However, the Hon’ble High Court noted that no such recommendation was made available in this instance. The
absence of this critical procedural step rendered the notification unsustainable under the law. The court
emphasised the significance of adhering to procedural safeguards, primarily when such extensions affect the
rights and obligations of taxpayers.

= The Hon’ble High Court, relying upon the judgement in the case of Mohit Minerals Pvt. Ltd'>, observed that
Section 168A is part of primary legislation and gives the government delegated power, i.e., the authority to issue
notifications (also called secondary legislation or delegated legislation) to extend statutory time limits during
situations like pandemics. The exercise of this delegated power is subject to certain conditions, including that it
must be done based on recommendations from the GST Council, which is a constitutional body set up under
Article 279A of the Constitution of India to ensure uniformity in the application of GST across states.

= Section 168A could only be invoked under specific conditions in the existence of force majeure and with
recommendations from the GST Council. Referring to the 49th GST Council discussions, the Hon’ble High Court
noted that it had specifically highlighted there will not be any further extension beyond three months in the
interest of taxpayers. Accordingly, the notification is without the force majeure conditions.

= Given the absence of both the conditions, i.e., force majeure and a GST Council recommendation, it was held that
Notification No. 56/2023-CT was ultra vires the CGST Act. Consequently, the demand orders were held to be
issued without jurisdiction, as they were passed beyond the time limits prescribed under Section 73(10) of the
CGST Act.

ELP Comments

The validity of notifications extending the limitation period for the adjudication of proceedings has been a contentious
issue. The Allahabad High Court in the case of M/s. Graziano Trasmissioni [2024 (6) TMI 233 — Allahabad High Court]
and the Kerala High Court in the case of Faizal Traders [ 2024 (5) TMI 1183 — Kerala High Court], affirmed the validity
of Notification No. 9/2023-CT, which extended the limitation period for FY 2017-18. The issue is likely to attain finality
before the Supreme Court.

15 Union of India and Another v. Mohit Minerals Private Limited [(2022) 10 SCC 700]
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The Appellate authority under Section 107 of the APGST Act does not have any power to condone the

delay in filing an appeal beyond the period of one month set out in Section 107(4) of the CGST Act?®

FACTS OF THE CASE

=  The Petitioners had filed appeals before the First Appellate Authorities against the orders of the Assessing
Authorities, under Section 107 of the CGST Act. However, these appeals were filed beyond the period of limitation
set out under the CGST Act and the period for which the Appellate Authority is empowered under Section 107(4)
to condone the delay.

=  The appeals were dismissed on the ground that the appeals have been filed beyond the limitation period and
cannot be considered. Aggrieved by the dismissal, the Petitioners approached the Hon’ble High Court.

PETITIONER’S CONTENTION

=  Even though Section 107(4) empowers the Appellate Authority to permit condonation of delay for a period of one
month beyond the statutory period of three months or six months provided under Section 107(1) and (2), the
provisions of Section 29(2) of the Limitation Act, 1963 would permit the Appellate Authority to condone the delay
beyond the period provided under Section 107(2) or (3) of the CGST Act.

=  Reliance was placed on various judgments including Union of India v. Popular Construction Co [(2001) 8 SCC 470],
Singh Enterprises vs. Commissioner of Central Excise [(2008) 3 SCC 70] to support the above submission.

RESPONDENT’S CONTENTION

= Placing reliance on the case of Assistant Commissioner vs. Glaxo Smith Kline Consumer Health Care Limited?’
and the Commissioner of Income Tax (International Taxation)-1, New Delhi vs. Brandix Mauritius Holdings
Ltd.?, it was contended that there is an implied exclusion of Section 5 of the Limitation Act and as such the
Appellate Authority, under Section 107(4) of the CGST Act, does not have power to condone the delay of filing of
appeals beyond the additional period of one month.

JUDGEMENT

= The High Court analyzed Section 107 of the CGST Act in light of Section 29(2) of the Limitation Act, which governs
the application of limitation periods in special laws.

=  The High Court noted that Section 107 of CGST Act allows appeals within 3 months (for assessees) or 6 months
(for authorities), with the Appellate Authority able to condone a further delay of up to one month. The Hon’ble
High Court concluded that the specific limitation in Section 107 of the CGST Act implies exclusion of Section 5 of
the Limitation Act. The court emphasized that exclusion can be express or by necessary implication.

= |t was held that the Appellate Authority under Section 107 of CGST Act has no power to condone delays beyond
the one-month period specified in Section 107(4) of CGST Act.

ELP Comments

Earlier, the Calcutta High Court in the case of S. K. Chakraborty and Sons vs. Union of India [TS-663-HC(CAL)-2023-
GST] held that since Section 107 of the CGST Act does not expressly exclude Section 5 of the Limitation Act, the
provisions of Limitation Act can be applied alongside the CGST Act. However, considering contrary judicial precedents
on the issue, the validity of the decision of Calcutta High Court will be put to test.

16 Venkateswara Rao Kesanakurti & Ors. vs. State of Andhra Pradesh, 2024-TIOL-1528-HC-AP-GST
1712020] 77 G S.T.R. 342 (SC)

18 [2023] 456 ITR 34 (Del.)
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EOU entitled to refund of credit not transitioned under GST!% Rejects Revenue's time-bar plea

FACTS OF THE CASE

The Appellant was a 100% Export Oriented Unit engaged in the manufacture of welding machine tools /
accessories. The Appellant exported goods on payment of Excise duty under claim of rebate, which was allowed
by the Department. Subsequently, the rebate was held to be erroneous and the entire rebate along with interest
was thereafter deposited by the Appellant.

The Appellant availed the credit of duty in relation to the goods exported. The Department issued a show cause
notice proposing recovery of the credit availed by the Appellant, which was confirmed by an order. The Appellant
preferred an appeal against the said order, and it was finally held that the Appellant is entitled to the credit.

=  However, due to the introduction of the CGST Act, the Appellant was unable to utilize the said credit. The
Appellant filed a refund claim under Section 142(4) of the CGST Act read with Central Excise Act, 1944, instead of
transitioning the balance of CENVAT credit to GST regime by filing of Form GST TRAN-1.

APPELLANT’S CONTENTION

= There is no restriction on claim of rebate by a 100% EOU and goods exported on payment of duty is eligible for
rebate under Rule 18 of the Central Excise Rules, 2002. Since the duty was duly discharged, the Appellant was
entitled to take CENVAT credit of the duty paid on inputs on the basis of documents prescribed under Rule 9 of
the CENVAT Credit Rules, 2004.

RESPONDENT’S CONTENTION

Rebate of duty paid on export goods or duty paid on material used in the manufacture of export goods is
permissible under Rule 18 of Central Excise Rules, 2002. This rule does not allow refund of CENVAT credit which
is governed by Rule 5 of the CENVAT Credit Rules, 2004. The Appellant had not sought refund of CENVAT credit
under Rule 5 of the CENVAT Credit Rules, 2004.

CENVAT credit balance was not transitioned under GST via Form GST TRAN-I as Input Tax Credit (ITC), thus, refund
claim was inadmissible.

JUDGEMENT

The settled legal position is that Rule 5 of the CENVAT Credit Rules, 2004 provides for refund of CENVAT credit in
cash in respect of the goods exported. Instead of claiming refund under Rule 5, the Appellant claimed it under
Rule 18. The substantive benefit of the Appellant cannot be taken away merely because a wrong rule was quoted
in filing of the refund claim.

Section 142(3) of the CGST Act provides for cash refund, therefore, the Appellant was not required to transition
the credit through TRAN-1.

The refund claim was not hit by limitation as the matter was agitated by the Department before the High Court,
and the refund claim was filed by the Appellant after judgement of the High Court was delivered.

No illegality in Service-tax recovery by IATA agent from sub-agent on ‘airline booking commission’?’

FACTS OF THE CASE

=  The Appellant is a travel agent accredited by the International Air Transport Association (IATA) and is engaged in
the business of booking air tickets of various domestic and international airlines.

19 Welspring Universal vs. Commissioner of Central Tax Appeals -1I, Delhi [2024 (8) TMI 88 — CESTAT, New Delhi]
20 Riya Travel & Tours Pvt. Ltd. vs. Additional Director General (Adjudication) [TS-431-CESTAT-2024-ST]
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=  The Appellant and the IATA entered into Passenger Sales Agency Agreement (PSA) agreement for sale of tickets
of member airlines and receives commission from the airlines for the sale of tickets under the category of ‘air
travel agent services’ under the commission model (Section 68 of the Finance Act, 1994).

=  The Appellant was selling airline tickets to sub-agents, who further sold the tickets to their customers. Since the
sub-agents were not accredited with IATA, they had to purchase the tickets for their customers only through IATA
agents. Since the sub-agents increased the business of the Appellant, a certain amount of commission/ incentive
was paid by the Appellant to the sub-agents. The Appellant used to raise invoice on the sub-agent for the recovery
of the ticket price along with Service tax for the air travel agent services rendered by the Appellant to the sub-
agent in respect of such booking. The invoice value, however, was reduced to the extent of commission extended
by the Appellant to the sub-agent but would include the Service tax component and TDS on the commission
amount.

=  The Departmentissued show cause notice (later confirmed by the order) alleging that the Appellant was rendering
services to airlines in lieu of which it received commission from the airlines; this commission formed full
consideration for the services and was, therefore, inclusive of Service tax. It was alleged that the sub-agents were
providing services to the Appellant in relation to the booking of airline tickets in lieu of which the Appellant paid
consideration in the form of discount to sub-agents, however, despite being a service recipient, the Appellant
wrongly collected an amount representing Service tax from the sub-agents but was not depositing it with the
government exchequer. It is this amount of Service tax collected from the sub-agents that was sought to be
recovered from the Appellant under Section 73A(2) along with interest under Section 73B of the Finance Act,
1994.

APPELLANT’S CONTENTION

=  There was no service being rendered to the airlines, in fact, air travel agent services were being provided by the
Appellant to the sub-agents and/or passengers, and the sub-agents were also providing services to ultimate
passengers and not to the Appellant. Reliance was placed on the judgement of Madras High Court in Airlines
Agents Association vs. UOI*! and to a larger bench decision of the Tribunal in Kafila Hospitality and Travels Pvt.
Ltd. vs. Commissioner, Service tax Delhi?2.

= Service tax was correctly collected from the sub-agents and that the commission amount received by the
Appellant from the airlines did not and could not include the Service tax element.

= Unless an amount has been specifically recovered as tax, mere mentioning of phrases such as ‘remuneration shall
constitute full compensation’ or ‘inclusive of all taxes” would not automatically mean that tax has been recovered.

=  Onceitis established that the sub-agents are the recipient of services rendered by the Appellant, there can be no
illegality in recovering Service tax from the sub-agents.

RESPONDENT’S CONTENTION

= The commission received from the airlines is the consideration in lieu of service and is inclusive of Service tax.

= The leviability of Service tax flows from the statutory provisions of the Finance Act, 1994 and not from the
wordings of agreement.

= The Appellant did not provide any taxable service to the sub-agents or customers as it did not receive any
consideration from the sub-agents or customers for any services.

=  Asthe consideration (commission shared with sub-agent) has flown from the Appellant to the sub-agent, it is clear
that service has flown in the reverse direction i.e., from the sub-agent to the Appellant. The Appellant, being the
service recipient, was not entitled to collect any amount as service tax from the service provider.

212006 (3) STR 3 (Madras)
222021-TIOL-159-CESTAT-DEL-LB
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= Since the commission received by the Appellant from the airlines was inclusive of service tax, which service tax
was paid by the Appellant, the Appellant could not have again collected Service tax from the sub-agents.

JUDGEMENT

= The PSA agreement merely mentions that the remuneration (commission) paid by the airlines to the Appellant
would form full compensation for the services rendered to the airlines. Unless an amount has been specifically
recovered as tax, the phrases such as "full compensation" or "inclusive of all taxes" would not automatically mean
that tax has been recovered. "Full compensation" can only mean that the Appellant would not claim any amount
over and above the amount of commission paid by the airlines for sale of air ticket and other allied services. It s,
therefore, not possible to accept the contention of the department that the Agreement included Service tax also
under the remuneration clause of the Agreement.

=  The commission that was received by the Appellant from the airlines was for the services that the Appellant was
providing to the sub-agents or to the customers and not because the Appellant rendered any service to the
airlines. In fact, the commission received by the Appellant had a direct nexus with the services rendered by the
Appellant to the sub-agents. Reference in this regard was placed on the decision in the case of Airline Agents
(supra) and Kafila Hospitality (supra).

=  From the provisions of the Finance Act, 1994 in respect of air travel agent services, it is seen that the taxable value
is the gross amount charged from the customer excluding airfare, but includes the commission received from the
airlines. Hence, in addition to the amount charged from the recipient of service (customer), the provision created
a specific inclusion to the extent of airline commission. The requirement of the inclusion clause existed only
because the airline was not considered as the service recipient of air travel agent services. If air travel agent
services were rendered to airlines, then the commission from airlines would have been taxable as “gross amount
charged from the customer” itself.

=  Onceitis established that the sub-agents are the recipient of services rendered by the Appellant, there can be no
illegality in recovering Service tax from the sub-agents. The Appellant was justified in charging Service tax from
the sub-agents and this Service tax had been deposited by the Appellant with the government. The provisions of
Section 73A(2) of the Finance Act, 1994 would therefore, not be applicable.

We trust you will find this an interesting read. For any queries or comments on this update, please feel free to
contact us at insights@elp-in.com or write to our authors:

Gopal Mundhra Partner, Email - gopalmundhra@elp-in.com

Mitesh Jain, Partner, Email - miteshjain@elp-in.com

Parth Parikh, Associate Partner, Email - parthparikh@elp-in.com

Hemal Shah, Associate Partner, Email — hemalshah@elp-in.com

Swati Agrawal, Principal Associate, Email — swatiagrawal@elp-in.com

Shruti Desai, Senior Associate, Email - shrutidesai@elp-in.com

Vrushti Gandhi, Associate, Email — vrushtigandhi@elp-in.com

Ketal Chandaliya, Associate, Email - ketalchandaliya@elp-in.com

Priyadarshini Shekhawat, Associate, Email - priyadarshinishekhawat@elp-in.com

Disclaimer: The information contained in this document is intended for informational purposes only and does not constitute legal opinion or advice.
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The information contained in this document is intended for informational purposes only and does not constitute legal opinion or advice.
This document is not intended to address the circumstances of any particular individual or corporate body. Readers should not act on
the information provided herein without appropriate professional advice after a thorough examination of the facts and circumstances
of a particular situation. There can be no assurance that the judicial/quasi judicial authorities may not take a position contrary to the
views mentioned herein.
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