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Courts must resist entertaining pleas
against enforcement of decrees that
rely on technicalities. This will mean
overhauling the Code of Civil Procedure

AS A LAWYER practising in Indian
courts, one is often asked almost regu-
larly, “How long before the decree is
enforced?”. Tothat question, the standard
answeris, I donot know”.Instances of the
Indian courts sympathising with the dif-
ficulties faced by a decree-holderin reap-
ing the fruits of the litigation are abun-
dant; these date as farback as 1872,in
General Manager of the Raj Durbhunga v.
Coomar Ramaput Sing,and recently (ear-
lier this year), in Air Liquide Deutschland
GmbH v.Goyal MG Gases (P) Ltd.

The government, initszeal tosimplify
doing business in the country, has pur-
sued various steps,oneofwhich isimprov-
ing the alternate dispute
resolution mechanism. A

Pertinently, the Supreme Court in
Shub Karan Bubna v. Sita Saran Bubna
had suggested that the Law Commission
should consider moving away from sepa-
rate execution proceedings altogether
andinstead implementacontinuous civil
dispute resolution process. Since thiswas
not implemented, in Rahul S. Shah v.
Jinendra Kumar Gandhi, the Supreme
Court issued several directions to“end the
unnecessary ordeal of litigation faced by
parties awaiting fruits of decree”. Impor-
tantly, now, the executing courts are to
dispose of all execution proceedings
within six months from thedate of filing,
which can only be extended by recording
reasons fordelay. This, how-
ever, does not address the

fasterresolution of disputes " underlying epidemic.

rightly fosters a healthier K“.P'ﬂﬂ the India is the sixth largest
business environment, execution/enforce economyin theworld after
Thus, since 2015, the Arbi- ment pm.dure’ USA, China, lapa.n. Ger-
tration Act, 1996 has seen manyand the United King-
frequent amendments. “P__arm from the dom. Having said that, its
They do not however, svit needs to be civil justice system still
address themostimportant reassessed, as ranks at an abysmal 110

—enforcement. rved outof 139 nations.

Enforcement is eventually ohse by the SC The problems that mar
conducted under the exe- the judiciary are not at all

cution mechanism provided for decrees
under the Code of Civil Procedure, 1908,
Theanomalythen is stark: Anaward,even
if pronounced within the timelines stipu-
lated under the 1996 Act, languishes in
the courts awaiting enforcemen, defeat-
ing the very purpose of a law to speed up
resolution of disputes

Although India has entered its amrit
kaal, with respect to the ease of invest-
ment, such ambitions can't be meaning-
fullyachieved if,after successfully surviv-
ingahardand longlitigious battle,or post
arduous and time-consuming negotia-
tions, an investor is not able to enjoy the
fruits of such labour. Such an investor
wouldin fact see thisasafailingon part of
thestate machinery,including the courts,
on providing adequate protective support.

difficult to narrate. These include an
overworked and understaffed judicial
machinery, lack of state support, inade-
quate court/judicial infrastructure,anti-
quated laws and an unwillingness on the
part of stakeholders to change with
times. These problems translateintolong
winded court hearings, adjournments,
frequent objections by judgement-
debtors, delayed disclosure of assets,
never-endingappeals, non-inclination of
the courts to resort to penal measures,
cumbersome procedural road blocks,
resistance to use newer technologies and
to generally move on with times.
Investors do not suffer from any illu-
sions; they recognise that disputes in
business are a given. What they want is
protection of investment. Indian courts

and the government have done precious
little to address this concern of investors.
In a recent address, Justice DY Chandra-
chud said,“Court is yet another service
whichis provided by the State toall itscit-
izens". It is about time that the gGovern-
ment and judiciary wake up to the real-
ity—that thereisadeficiencyin providing
this service.

Ifindia‘'sdreamtobea $5 trillion econ-
omy is to be realised, it is imperative that
the government invests in court infra-
structure—nayoverhaulsit—and that the
courts expedite the rate of disposal of
cases, more particularly
execution/enforcement proceedings.Asa
matterof practice, courts should resist the
temptation to entertain pleas against
enforcement, especially those that are
technical in nature. This will also mean
overhauling the Code of Civil Procedure,
simplificationand streamlining of the law
on enforcement proceedings, reducing
procedural hurdles,weaning off unneces-
sarily time-consuming bureaucratic
processesand imposingstrict timelinesat
various stages of a proceeding. Currently,
a wide variety of modes of execution in
respect of different types of assets exist.
Furthermore, navigating the law on
attachment of assets, obtaining warrants
forsale and the like, bring the processtoa
crawl. Just the aspect of completing ser-
vice or issuing notice on the judgment
debtor is itself cumbersome, considering
we are well past our prime in the age of
technology.This needs to be addressed.

Keeping the execution/enforcement
procedures separate from the suit neads
to be re-assessed, as also observed by the
Supreme Court. It goes without saying
nothingwill be achieved if the other stake
holders in this arena, namely the lawyers
and the litigants,do not play ball.

The system should be such, that when
an investor says, “Show me the money!”,
weshould be able todeliver Jerry Maguire
from the eponymous movie.



