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ABOUT US  
Set up in 2001 with the aim of bringing 
together a diverse set of professionals to 
deliver effective solutions for clients, 
Economic Laws Practice (ELP) is today a 
leading full-service law firm in India with 
200+ professionals – lawyers, chartered 
accountants, cost accountants, company 
secretaries and economists – assisting 
clients on transactional, advisory, 
litigation, regulatory, and tax matters. 

 

OUR JOURNEY  
 

2001 Start of our journey in Mumbai 
5 professionals 

2003 New Delhi office is set up 
17 professionals across offices 

2007 Office opens in Ahmedabad 
36 professionals across offices 

2008 Office opens in Pune 
Overall strength of 52 
professionals 

2013 Bangalore and Chennai offices 
open 
ELP crosses the 100 mark and is 
home to 108 professionals 

2015 156 professionals overall 
Ranked in top-10 Indian law firms 

6 offices pan-India 
200+ professionals 
Full-service offering with 14 
practice groups & sector-focused 
teams 
India -based member firm for 
Taxand network 
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SETTING THE CONTEXT 
 The ‘Travel and Tourism’ industry’s total contribution to the GDP was around 9.4% in 2017 and 

is forecasted to rise by 7.5% in 2018. In 2017, this industry contributed to 8% of the total 
employment of the country. 

 Chain affiliated hotels are reported to have had higher occupancy rates than independent hotels 
in 2016-2017 

 Indian hotel brands which were traditionally ‘asset-heavy’ are now following their offshore 
counterparts by adopting the ‘asset-light’ model. The ‘asset-light’ model creates a demarcation 
between the hotel owner and the hotel manager. While this may work out well from perspective 
of obtaining financing, challenges may arise in the manner in which the owner and manager 
jointly exercise control over the hotel.  

 The global trend of home-sharing and the immense popularity and success of AirBnB may have 
the traditional hotel operators rethink their business models. Companies which have exploited 
technology, e-commerce and innovated newer models have helped bridge the supply gap. The 
tremendous success of hotel aggregators such as Oyo is a case in point. Given the stiff 
competition being faced by hotels due to the rise of brands offering home-sharing and hotel 
aggregators, one may see hotel chains invest in companies such as AirBnB. However, the manner 
in which such investments are viewed by India’s competition watchdog would be interesting to 
note. 

 Development of hotels still faces numerous legal challenges be it in terms of the acquisition of 
land for the hotel or the several regulatory approvals and licenses that a hotel is required to 
obtain prior to commencement of operations. The sector is still coming to terms with the 
recently introduced real estate laws.  

 Obtaining financing for the project also tends to be a challenge. Given the history of several 
defaulting hotel projects, banks have remained cautious in financing hotel projects. The interest 
rates for loans continues to be high and the security model has remained tight. It would however 
be interesting to see how the recent insolvency laws impact the industry. While industry players 
have shown interest in bidding in stressed hotel assets, only time would tell whether such 
investments prove to be fruitful in the long run. 

 With directives from the FSSAI and decisions of consumer courts, the industry is under constant 
scrutiny from numerous ends and is required to adapt quickly to the growing trends. A minor act 
or omission may lead to a potential consumer complaint and negative publicity. Further, the 
industry’s impact on the environment and the health of its customers has become a crucial issue. 
The tedious process of obtaining approvals and being subject to directives from various 
authorities begs one to question whether it is time for India to have a one-stop regulator for the 
hotel industry. 

 While India does not yet have a comprehensive law on data protection, the rising number of 
cybercrime attacks in the hospitality space pose the question as to whether the industry is well 
equipped in terms of protection of the data of its guests. Indian hotels are yet to fully implement 
the European Union’s General Data Protection Regulation. Hotels would have to keep pace with 
the evolving policies on data protection, both in India as well as globally. 

 The introduction of GST, with rates as high as 28% has also posed a challenge to the sector. While 
the hotel industry was recently granted a relief in terms of levy of tax on the transaction value 
of the hotel rooms instead of the declared tariff, it may still take a while for GST related 
implementation issues to be ironed out. 

 



  
WHAT WE 
OFFER 

Acquisition of Land 
 Due diligence reviews, covering transactional, financial, 

environmental, tax and compliance  
related issues. 

 Verification of title to the land and drafting and negotiation of 
sale deeds, lease deeds or development rights agreements or 
other conveyance deeds  

 
 

Construction & Development of Hotel  
Drafting, negotiation and execution of documentation 
including:  

 Construction contracts, architect's 
contracts, interior design consultancy 
contracts and other contracts for the 
appointment of experts for the 
development phase; and 

 Equipment supply and other agreements 
with sub-contractors and vendors. 

 
 

        Structuring of Investment 
 Designing and implementing tax 

efficient structures to identify tax 
exposures and the most optimal tax 
structure. 

 Risk analysis of project 
documentation, covering legal, 
structuring, commercial and tax 
issues. 

 Drafting, negotiation and execution 
of documentation including joint 
venture agreements, investment 
agreements, shareholders' 
agreements, private equity 
documentation and other equity 
and/or quasi-equity funding 
documentation. 
 

 

Operator & Brand Selection 
Drafting, negotiation and execution of documentation including:  

 Hotel management agreements, technical services agreements, 
franchise agreements, marketing and publicity agreements for 
the provision of services by brand-owners for development of the 
hotel; and  

 Trademark license agreements for the license of trademarks and 
service marks by brand-owners. 

 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

       Financing  
 Drafting, negotiation and execution of 

documentation including facility 
agreements and security documents such 
as guarantees and documents of charge 
and lien.  

 Assistance in refinancing the project. 
 Drafting of resolution plans and assistance 

in the insolvency process 

 
 

 

Finalisation of consultants & service 
providers 
 Drafting, negotiation and execution of 

documentation with consultants and other 
entities for provisions of pre-opening and post 
opening services. 

 
 

 

Operation & Maintenance 
 Advice on compliance processes under all 

applicable laws, for example, labour law, 
corporate law, indirect tax laws and 
developmental and/or environmental 
regulations. 

 Advice on issues faced in the day-to-day 
operations of the hotels. 

 Assistance in further investments into 
the hotel. 

 Resolution of disputes, either through 
the conciliation process or through 
arbitration.  
 

 
 

 Exit 
 Structuring of the exit in the most tax efficient manner. 
 Drafting, negotiation and execution of documentation including 

share sale and share purchase agreements. 
 
 

 



 
HOTEL MANAGEMENT AGREEMENTS: THE BALANCING ACT 

 
Hotel Management Agreements (HMA’s) are a peculiar form of contract involving a complex array 
of documentation – the operations agreement, the license agreement, the technical specifications 
agreement and the centralized services agreements. Managing hotels and leisure facilities 
inevitably lead to a complex range of commercial and legal issues. To the extent possible, it is 
important to ensure that the HMA comprehensively provides the terms governing the relationship 
between the owner and the manager so as to ensure a smooth partnership between the owner. 
and manager. A few of the issues that invariably come up are: 

    

Th
e 

Eq
ui

lib
riu

m
 Owners, despite having the most skin in the 

game, have very little say in how their asset is 
to be managed.   

Managers often come to the table with their standard 
form of contract containing little room for variance. 

From the outset, there is a gap of understanding between the manager and the owner as regards 
industry standards of practice and the terms underlying the all-encompassing HMA. 
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 On account of them being the chief financiers 
of the hotel project, owners usually want to 
be assured of a return on investment, and 
accordingly, actively seeks certain restrictions 
to be placed on the rights of the manager. 

Limitations on the rights of the manager are typically in 
terms of financial expenditure beyond a certain 
threshold, entering into agreements with third parties 
beyond a certain term, and so on. Often, these 
limitations are superficial, and are agreed to by the 
manager with large caveats. 

Limitations ought to be balanced such that the manager is not unduly restricted from doing what he is 
best at – operating hotels. 
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Hotel asset owners seek greater inclusion in 
the management of the hotel through 
approval rights under the HMA. Such approval 
rights may be over certain line items in the 
annual plan, capital expenditure, monthly 
meetings with the general manager to review 
the performance of the hotel, and so forth. 

Managers do not shy away from the inclusion of a 
‘non-interference’ provision in the HMAs, restring the 
owner from interfering in the managers operation of 
the hotel. 

It is important that both parties have meaningful rights under the HMA that are exercised with the 
interest of the hotel in mind. 
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An increasing number of HMAs require the 
owner to obtain an NDA from the lenders of 
the owner so as to bind the lender in the 
event of default by the manager or owner to 
take over the hotel.The middleman in this 
scenario, the owner, wants for nothing more 
than to be able to construct, build, equip and 
operate the hotel. 

Managers insist on NDAs as they would like to have 
control over any potential transferee of the hotel; 
while the goal of the lender is simple – for borrowers 
to fulfil their obligations under the loan 
documentations and pay off at maturity. 

It is important to appoint an advisor to harmonise the interests of all the parties. 
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 Barring a few key personnel, the owner 
typically has little to no say in the recruitment 
and retention of employees. 
In reality the hotel employees are engaged by 
the owner of the hotel. 

Under the HMA, one of the functions of the manager is 
to recruit and train all employees of the hotel and also 
set the human resource policy in all respects. The 
manager directs and controls the employees in the 
performance of their duties in relation to the hotel.The 
wide role of the manager in this regard would cause 
one to believe that employees of the hotel are 
employees of the manager. 

Accordingly, the owner is responsible for the employees in the performance of their functions and duties 
in course of their employment and may be held vicariously liable in certain scenarios. 
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During the operating term, the data is shared 
between the manager and owner, however on 
termination; it is typical for the HMA to 
stipulate that the operator retains ownership 
of guest data. 
 

Managers prefer to keep ownership of guest data to 
themselves, even to the exclusion of the owner. 

In light of the fact that the value of guest data has gained prominence through the years, owners and 
managers often dispute as to who would have the right to guest data as per the HMA. 
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 HMAs typically have restrictions on the ability 
of the owner to transfer the hotel. Indirect 
transfers by way of transfer of interest in the 
owner entity are also prohibited. There are 
restrictions from transferring interest to 
certain persons who are prohibited under 
foreign laws or even to persons that, in the 
opinion of the managers are undesirable. 

Consent of the manager for acquisition of a substantial 
stake may therefore be a prerequisite to a hotel 
investment or acquisition transaction. 

Understandably, developers and owners have reservations signing up to such restrictions as their ability 
to exit is hampered by such wide and often subject restrictions. 
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There are limited exit rights available to the 
owner under any HMA. One rarely comes 
across an HMA where the owner may 
terminate for convenience or on sale of the 
hotel.  

Other exit rights available to the owner include a 
failure of the performance test by the manager. The 
provision of the performance test itself is riddled with 
so many terms and conditions that we are yet to see a 
termination on this basis. 

It is crucial that owners and managers negotiate language that is meaningful on a going-forward basis to 
ensure the optimum performance of the hotel and maximum accountability of the parties involved. 
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n  The standard approach in HMA’s across various hotel operators is to have a two-pronged approach 
in respect of dispute resolution – (a) have disputes resolved either by arbitration; or (b) by 
determination by an expert in the hospitality sector. However, certain operator’s do opt for 
resolution of all disputes by arbitration.   

 Arbitration being one of the preferred dispute resolution mechanisms, certain factors must be 
considered while drafting an arbitration clause in an HMA. The mode of arbitration, whether 
institutional or ad hoc, the method of selection and number of arbitrators, the rules governing the 
arbitration, the enforcement of awards should be carefully considered. 
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Disclaimer: 
The reader of this document acknowledges that he of his own accord wishes to know more  about 
Economic Laws Practice (ELP) and has requested ELP to provide this document for his own information 
and use. The reader further acknowledges that there has been no solicitation, invitation or inducement 
of any sort whatsoever from ELP or any of its members to create an Attorney-Client relationship through 
this document. 
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