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The novel coronavirus (COVID-19) has thrown novel issues before the human society. Besides the human toll, 

it has disrupted businesses globally, broken the global supply chain system, led to lockdowns of countries, 

cities, towns, bottomed out the stock markets and all of this has led to a colossal humanitarian crisis. Assuming 

a vaccination is in the works, before it is rolled out the impact on the global GDP will be unprecedented.   

Some of the worst-hit industry sectors include airlines, hospitality, tourism, transport, entertainment and 

sports, construction and the list is long. To put the crisis in numbers, the global economy is predicted to 

slowdown under two percent costing anywhere between USD 6 trillion to USD  trillion with approximately loss 

of 25 million jobs. In India, COVID-19 is undoubtedly going to have a huge impact on GDP, and the policy makers 

are reluctant to estimate the impact today.   

Governments across the globe have come out with interim measures to address the economic and 

humanitarian crisis and some of those directly impact cross-border trade of goods and services.  Movement of 

persons is halted.  India has also taken certain measures restricting/ prohibiting export of certain goods and 

imposing travel bans. Also there have been a slew of economic measures taken by the Government of India 

and liquidity equivalent to 3.2% of the GDP has been injected in to the economy. 

In this note, we only discuss the implications of these measures under the WTO rules. 

Governmental Measures 

With respect to goods, several governments have put restrictions on exports of certain medicinal supplies.1 By 

way of example, in early March some EU member states started putting restrictions on certain personal 

protective equipment ("PPE") culminating into an EU-wide export control restrictions on PPEs.2 India, between 

31 January 2020 to 19 January 2020, through several notifications, has prohibited exports of certain medical 

goods and equipment including surgical masks/ disposable masks, ventilators and textile raw material for 

surgical masks.3 Further, India also restricted exports of certain active pharmaceutical ingredients (APIs) 

ranging from paracetamol and erythromycin salts to progesterone and vitamin B1, 6 and 12 by a notification 

on 3 March 2020.  

While there has been no measure targeting directly cross-border flow of services, the restriction on movement 

of people is inevitably going to restrict supply of services. Several countries have put some level of restriction 

on movement of people through travel bans, both inbound and outbound.4 India took a calibrated approach 

on travel restrictions and by 22 March 2020, India put complete restriction on incoming flights for a period of 

fourteen days. By 23 March 2020, most State governments in India announced a complete shutdown including 

closure of offices, factories, transport facilities and inter-State movements. 

 

 
1 Simon Evenett, “Sickening thy neighbour: Export restraints on medical supplies during a pandemic”, 19 March 2020 available at 
https://voxeu.org/article/export-restraints-medical-supplies-during-pandemic (noting that 24 countries have put some level of 
restriction on exports of certain medical supplies)  
2 Commission Implementing Regulation (EU) 2020/402 of 14 March 2020 making the exportation of certain products subject to the 
production of an export authorisation, C/2020/1751, OJ L 77I , 15.3.2020, p. 1–7. 
3 These notifications may be accessed here, here, here and here. 
4 For a full and updated list of countries imposing travel bans, please visit Coronavirus: Travel restrictions, border shutdowns by 
country 
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file://///10.12.1.241/Staff_Folder/Strategy/Updates/Business%20Continuity%20Series/25%20million%20jobs
https://dgft.gov.in/sites/default/files/Noti%2050_0.pdf
https://www.aljazeera.com/news/2020/03/coronavirus-travel-restrictions-border-shutdowns-country-200318091505922.html
https://voxeu.org/article/export-restraints-medical-supplies-during-pandemic
https://dgft.gov.in/sites/default/files/Noti%2044_0.pdf
https://dgft.gov.in/sites/default/files/Noti%2047_0.pdf
https://dgft.gov.in/sites/default/files/Noti%2048%20PPE_0.pdf
https://dgft.gov.in/sites/default/files/Noti%2052_0.pdf
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Analysis under the WTO Rules 

Restriction/ prohibition on export of medical supplies: Restriction or prohibition on export of goods is one of 

the under-regulated areas under the World Trade Organisation (WTO) rules. Article XI of the General 

Agreement on Tariffs and Trade, 1994 (GATT 1994) obligates Member States to not prohibit or restrict (except 

through duties, taxes, and other charges), amongst others, exportation or sale for export of any product subject 

to certain limited exceptions. The prohibition on exports of medical goods is, therefore, directly hit by Article 

XI.  

However, as in typical agreements, performance can be halted or varied if the circumstances warrant. Article 

XX of the GATT 1994 allows Member States to derogate from their obligations if a measure is, amongst others, 

necessary to protect human, animal, plant life or health.  

Restriction on travel/ movement of people/ shutdowns: The travel bans associated with shutdowns has 

undoubtedly impacted three modes of services under the General Agreement on Trade in Services (GATS): (i) 

consumption abroad (e.g. tourism, on-campus education); (ii) commercial presence (e.g. closure of factories 

owned by foreign firms) and (iii) movement of natural persons (e.g. foreign professional consultants who 

intended to provide services in India). India’s obligations under the GATS are determined through its Schedule 

of Commitments which are sector-specific and mode-specific. Similar to the GATT, Article XIV of the GATS also 

allows Member States to derogate from its obligations where a measure is necessary to protect human, animal, 

plant life or health. 

Given the fatal effects of COVID-19 on human life, member states (including India) will undoubtedly resort to 

the exceptions built under Article XX of the GATT 1994 and Article XIV of the GATS. If these measures linger too 

long, there may be questions as to to whether the restriction/ prohibitions meets the “least trade restrictive” 

test (i.e. proportionality test), but that is for another day.   

Financial Support: Financial support/ bail-out packages by governments in order to mitigate the COVID-19 crisis 

may qualify as a subsidy under the Agreement on Subsidies and Countervailing Measures (SCM Agreement). 

The determination of existence of a subsidy is a factual examination requiring analysis of financial contribution, 

benefit and specificity. For example, if a subsidy is available to economy as whole, that may not be specific and 

thus would fall outside the scope of the SCM Agreement. However, if a specific subsidy is found to exist, an 

importing country may impose countervailing measures to offset the effects of subsidy subject to certain 

conditions. 

Issues to Consider 

Given the disruption of businesses caused by COVID-19, we understand that business may face several issues 

including: 

▪ Delay in supplies despite payments having been made, thus,  raising issues under contract law 

including questions of non-perforance, damages and force majeure; 

▪ Justifications for non-compliance of contractual obligations in view of regulatory measures 

restricting/ prohibiting exports; 

▪ Compliance with contracts which were entered prior to prohibition on exports of medical supplies, 

applicability of the notifiucations issued by the DGFT where the letter of credit was opened prior to 

the date of notification, remedies; 
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▪ Restrictions on exports imposed by the DGFT 

▪ Compliance with SCOMET licenses where employees work from home over virtual private 

networks while dealing with technologies subject to lecne conditions. 

▪ The Government of India has enabled customs clearances to take places 24 hours a day – all 7 days 

of the week.  However, once the goods arrive in India, local transportation of all goods except those 

which are designated as ‘essential’ have been halted. Who will bear the additional costs? 

 

As the situation evolves there are several issues that will arise impacting your business.  The ELP trade team is 

available to answer any questions you may have at anytime and help you navigate these turbulent times and 

get free trade flowing again. 

 

- 

 

Note : This article is one amongst a series Business Continuity articles which ELP has instituted in light of 

COVID-19. Through these articles we hope to address legal and regulatory issues which will have an impact 

for doing business in and with India. To read our other articles please click here. 
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Disclaimer: The information provided in this article is intended for informational purposes only and does not constitute legal opinion or advice. Readers are 
requested to seek formal legal advice prior to acting upon any of the information provided herein. This article is not intended to address the circumstances 
of any individual or corporate body. There can be no assurance that the judicial/quasi-judicial authorities may not take a position contrary to the views 
mentioned herein. 




