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SETTING THE CONTEXT


Under great duress for a number of reasons including primarily the lack of coal supply, lack of
long-term power purchase agreements, inability of promoters to infuse the equity and
inordinate delays in regulatory orders and receivables from distribution companies, the power
sector is a currently a stressed sector in India.



The total outstanding loans of scheduled commercial bank to the power sector (including
renewables) stood at approximately USD 78 billion (as on March 2018). Nearly 80 per cent of
this amount is accounted for by the public sector banks and almost a fifth of this exposure is
stressed on account of various structural factors plaguing the power sector.



To tackle the issues plaguing the sector, the Reserve Bank of India (RBI) proposed a revised
framework for resolution of stressed assets. Pursuant to the revised framework, the RBI
withdrew its earlier guidelines on resolution of stressed assets, such as the corporate debt
restructuring scheme, the strategic debt restructuring scheme and the scheme for sustainable
structuring of stressed assets. However, power companies were dissatisfied with the revised
framework proposed by the RBI. Accordingly, the validity of the same was challenged before
various high courts in the country. In September, 2018, the Supreme Court permitted all
pending cases before various High Courts to be transferred to it and ordered maintenance of
status quo. The final determination on the subject may have wide-ranging ramifications on
the sector.



Imposition of safeguard duty on imports of Solar Cells/Modules from China and Malaysia has
been another contentious issue affecting the renewable energy sector. As expected, the
imposition was challenged by the parties aggrieved with the decision. However, vide an order
passed in September, 2018, the Supreme Court of India made it clear that safeguard duty of
25% will be levied with effect from July 30, 2018. Pursuant to said order, the Ministry of
Finance issued an instruction to the customs authorities to finalise all the provisional
assessments and collect necessary safeguard duty recommended on solar cells/modules.



Imposition of anti-dumping duty on Certain Castings for Wind Operated Electricity
Generators/Windmills originating in or exported from China PR in August, 2017, imposition of
countervailing duty on imports of Castings for Wind Operated Electricity Generators from
China PR in January, 2016, and imposition of anti-dumping duty on Electrical Insulators from
China PR in April, 2015 are some other duties that have been levied by the Ministry of Finance
and have a significant bearing on the energy sector. All of these duties have been recently
levied for a period of five years and are still in existence.



A beacon of hope is the Government’s proposal to amend the Electricity Act, 2003.



The Indian Government’s ambitious plan to shift towards electric mobility by 2030 also offers
some hope to revive the sector.

HOW WE CAN HELP
Setting up or Acquiring a Project

Advisory

Due diligence reviews, covering transactional, ﬁnancial, environmental, tax and compliance
related issues.
Tax eﬃcient structures to identify tax exposures and optimal tax structuring.
Review of invitations to tender and other bid documents.
Veriﬁcation of title to the land and drafting and negotiation of sale deeds, lease deeds or
development rights agreements or other conveyance deeds
Advice on structuring of captive power arrangements.

Advice on compliance processes under all applicable laws, for example, electricity laws, labour
law, corporate law, indirect tax laws and developmental and/or environmental regulations.
Advice on issues faced in the day-to-day operations of the project, on account of change in law
or otherwise.
Risk strategy advice and all aspects of risk allocation and management and.
Assistance in further investments.
Resolution of disputes, either through the conciliation process or through arbitration.

Financing
Drafting, negotiation and review of documentation including facility agreements and security
documents such as guarantees and documents of charge and lien.
Assistance in reﬁnancing the project.
Drafting of resolution plans and assistance in the insolvency process

Exit
Structuring of the exit in the most tax eﬃcient manner.
Drafting, negotiation and review of documentation including share sale and share purchase
agreements.

Contractual Arrangements

International Trade & Customs Compliance

Drafting, negotiation and review of documentation including power purchase agreements,
transmission agreements, fuel supply agreements, engineering, procurement and construction
contracts and operation and management contracts.
Drafting, negotiation and review of documentation in respect of the equity investment in the
project, including joint venture agreements, share sale agreements and shareholder agreements.
Drafting, negotiation and review of documentation in respect of the services procured in respect
of the project.

Represent the domestic industry, exporters, producers, importers and user/importer associations
in anti-dumping, countervailing and safeguard investigations.
Advice on trade policies in the power and energy sector.
Advice on initiation of, compliance to, and existence of, non-tariﬀ barriers to trade.
Advice on compliance to standards prescribed by the Bureau of Indian Standards.
Advice companies to identify opportunities as well as defend interests during negotiations
between two governments on signing of Free Trade Agreements/Regional Trade Agreements.
Also, advice on strategizing imports and exports to avail beneﬁts under Free Trade Agreements/Regional Trade Agreements.

Dispute Resolution
Advising & representations before the Electricity Regulation Commissions, APTEL and competent
courts in relation to all disputes under the Act
Advise and representation with respect to tariﬀ determination

PROPOSED AMENDMENTS TO
THE ELECTRICITY ACT, 2003: KEY TAKEAWAYS
Separation of Distribution and Supply
The amendments propose signiﬁcant changes to divide the distribution and supply business or
the carriage and content as it is widely called.
State Governments would be empowered to determine a scheme for segregation of the carriage
and content.
The key idea behind the proposal is to ensure that the customer has the option of purchasing
electricity from more than one supply licensee.
ELP Comment: It would be crucial to lay down the principles on the basis of which the State
Governments are to determine the scheme for the segregation.

Amendments regarding Renewable Energy
The Government proposes to introduce the concept of
both a renewable purchase obligation (RPO) and a
renewable generation obligation under the Electricity Act,
2003 (Act).
A key insertion is also the provision of a speciﬁc penalty in
respect of a failure to comply with the RPOs.
Certain entities generating and supplying electricity from
renewable energy sources would be exempt from
obtaining a license under the Act.
ELP Comment: Adequate deterrents or incentives
would be required to be in place in order to
provide an impetus to generation of power from
renewable energy sources.

Reduction of Cross Subsidy Surcharge
One of the principal reasons for establishment of a captive generating plant would be to avail the
exemption from payment of cross-subsidy charges.
The amendment proposes to do away with the cross subsidisation of tariﬀ gradually. The proposal
is to progressively reduce the tariﬀ and ensure that it is eliminated within 3 (three) years.
The trajectory for reduction of the cross subsidisation of tariﬀ and the category of consumers
would be as determined by the Appropriate Commission. The Amendment proposes that there
should be a minimum reduction of 6% (six percent) in one year in cross subsidy.
ELP Comment: While intention behind reduction and elimination of cross subsidy surcharges is to
promote competition, it would be important to ensure that the interests of all stakeholders are
borne in mind.

Power Purchase Agreements
The amendments mandate that all sale and purchase of power should be through power
purchase agreements, whether long-term, medium-term or short-term.
The Central Electricity Authority would prescribe the format for such power purchase
agreements which is to be approved by the Central Government.
A failure to comply with the obligations under the power purchase agreement would attract a
penalty as high as INR 1,00,00,000 (Indian Rupees One Crore).
ELP Comment: The requirement of seeking consent form the electricity regulatory commission
for cancellation of power purchase agreements may lead to further delays and disputes, in a
sector that is already languishing.

Smart Grids
The amendments propose that Central Commission and State Commissions would be obligated to
take steps for promotion and development of smart grids.
A smart grid would be an electricity network that uses information and communication
technology to gather information and act intelligently in an automated manner to improve the
eﬃciency, reliability, economics, and sustainability of generation, transmission and distribution of
electricity as may be speciﬁed by the Central Electricity Authority.
The idea behind a smart grid is to ensure eﬃciency in terms of generation, transmission and
distribution of electricity.
ELP Comment: The development of a smart grid would help cut down losses in the sector to a
large extent. The Government would have to ensure that adequate security measures are in place
to avoid any breaches with regard to the data collected by smart grids.

ELECTRIC VEHICLE LANDSCAPE

INDICATIVE LIST OF REGULATIONS FOR THE EV SECTOR

The power and energy sectors will be critical enablers for enabling the growth of the EV
market in India. Likewise, EV's will be instrumental in transforming the country's power sector
and reducing emissions by 40-50 per cent.

Raw Materials
Foreign Exchange Management Act, 2000
EXIM Policy
Customs Tariﬀ Act 1975
Mines and Minerals (Development & Regulation) Act (MMDR), 1957
Environment (Protection) Act, 1986 (EPA)

Batteries
Factories Act, 1948 and its Amendment in 1987
Environment (Protection) Act, 1986 (EPA)
Water (Prevention and Control of Pollution) Act, 1974

Charging &
Infrastructure

Hazardous Waste (Management and Handling) Rules 1989
Batteries (Management and Handling) Rules, 2001
The Bureau of Indian Standards Acts and Rules
GST regulations

CV
CTRI EHICL
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Charging
CERC (Procedure, Terms and Conditions for grant of Transmission Licence
and other related matters) Regulations 2009

E

E

Government &
Regulatory
Policies

REC regulations (Renewable Energy Credits)

The Consumer

LE

Renewable
Energy

Electricity (Supply) Act, 1948
National Highways Act 1956
The Land Acquisition Act, 1894
Income Tax Act, 1961
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Power
The Electricity Act 2003

Automotive &
Digital Technology

Air (Prevention and Control of Pollution) Act 1981

Battery
Technology

Electricity Regulatory Commission Act, 1998

Electric Vehicles
Motor Vehicles Act, 1988 (MVA)
Central Motor Vehicles Rules 1989 (CMVR)
Automotive Industry Standard Committee (AISC)
Consumer Protection Act, 1986
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